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DIARY FOR JANUARY. 



1. SUN, Ist Sunday after Chriatnjas. 

2. Mon. Municipal Elections. Heir and Devisee Sittings 

begin. County Court Term begins. 
e. Fi'id. Epiphany. Christmas vacation in Chanceqr 
ends. County Court Term ends. 

8. SUN. Ist Sunday ajter Epiphany. 

9. Mon. County York Assizes begin. Election of Police 

Trustees in Police Villages, 

11. Wed. Election of School Trustees in Toronto. Master 

and Re^ster in Chancery to pay over fees to 
Provincial Treasurer. 

12. Thur. Court of Error and Appeal sits. 

14. Sat. Last day for Common School Trustees to report 

to Local Superintendent. Trustees and Chair- 
men of Municipalities to make returns to 
Board of Audit. 

15. SUN. tnd Sunday a/Ur Epi^ihanv. 

16. Mon. Municipal Councils (except Counties) and Trea- 

surers of Police Villages to hold first meeting. 
17 Tues. Heir and Devisee Sitting ends. 

21. Sat. Articles, &c., to be left with Sec. Law Society. 

22. SUN, Srd Snnda^ after Epiphany. 

24. Tues. First Meeting of County Councils. 

29. SUN. iih Sunday ^jfler Epiphany. 

30. Mon. School Finance Report to Board of Audit. La^t 

day for Non-Resid. to give list of their lands. 

31. Tues. Last day for City and County Clerks to make 

yearly returns to Provincial Secretary. Last 
day for Councils to report debts, &c. 
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MUNICIPAL GAZETTE. 

JANUARY, 1871. 

COURTS OP THE SISTER PROVINCES. 

NOVA SCOTIA. 

The closer commercial and political relations 
now being cultivated between the different 
Provinces of the Dominion can in no way be 
better cemented than by diffusing as widely 
as possible, within the limits of Dominion 
territory, correct information upon all those 
topics ia which each section feels a common 
interest* and pride with the others. 

A few years ago Nova Scotia and New 
Brunswick were to us in the west places of 
comparative indifference, and we knew but 
little of the people, institutions or resources of 
the Provinces. Qut the times have changed, 
and already an interest has been awakened, and 
a dergee of anxious inquiry created amongst 
us, concerning our eastern brethren, which we 
have reason to believe thoy heartily recipro- 
cate, and which promises to be productive of 
lasting benefit to the whole Dominion. 

Anxious therefore further to increase this 
interest, and stimulate this spirit of inquiry 
into still greater activity, as well as to fulfil 
the duties which come legitimately within our 
sphere, we give to our readers in this issue a 
sketch of the Courts of Nova Scotia, their 



powers, functions, officials, &c., which we hope 
will, so far as that Province is concerned, 
accomplish the end we have in view. 

We way mention that our information is 
from an authentic source in Nova Scotia, 
whence also we hope to be able to obtain oc- 
casionally for publication short notes of im- 
portant decisions, which will afford our pro- 
fessional readers at least a knowledge of the 
laws and legal procedure of that Provinc 
that cannot fail to be of interest 

Thb Supreme Court. 
The Supreme Court for the Province of 
Nova Scotia (having an Equity side over which 
the Equity Judge presides) exercises the same 
powers as are exercised by the Courts of 
Queen's Bench, Common Pleas, Chancery and 
Exchequer in England. Its original jurisdiction 
being both legal and equitable, embraces all 
kinds of actions, causes and suits; criminal 
and civil, real and personal, except actions for 
debt under $20, in which case it exercises 
only appellate jurisdiction. It also has power 
to avoid patents of land by process of escheat, 
and possesses concurrent jurisdiction with the 
Vice Admiralty Court, under an Imperial 
Statute, for the trial of persons charged with 
the commission of crimes and misdemeanours 
on the high seas. Its practice and procedure 
are prescribed by the revised statutes of Nova 
Scotia, based upon and assimilated to the 
English Common Law Pr%cedure Act In 
cases not specially provided for by the sta- 
tutes its practice and proceedings conform, as 
nearly as may be, to the practice and proceed- 
ings of the Superior Courts of Common Law 
in force previous to the first year of the reign 
of William IV., the proceedings and practice 
of the Court of Queen's Bench in England, 
however, prevailing where those Courts differ 
from each other. This court, presided over 
by any one of the judges, holds two Sessions 
a year for trials of issues in fact, and of Oyer, 
Terminer and General Gaol Delivery, in every 
County of the Province. In Halifax County 
those Sessions are called Sittings, and else- 
where they are designated Terms. 

The Supreme Court also sits twice a year 
in hanco at Halifax for hearing arguments of 
rules for new trials, appeals firom the Sessions 
of the Equity Court, the Courts of Insolvency, 
Courts of Probate, Courts of Sessions, and 
from orders and decisions of single judges 
sitting at Chambers, as well as for the argu- 
ment of special cases and demurrers. Appeals 
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lie thence to the Judicial Committee of the 
Privy Council. 

The following are the judges of the Supreme 
Court, five of whom by a recent act consti- 
tute a quorum : 

Chief Justice Sir William Young, K.C.B. ; 
Hon. James W. Johnston, Hon. Edmund M. 
Dodd, Hon. Frederick W. DesBarres, Hon. 
Lewis M. Wilkins, Hon. John N. Ritchie, Hon. 
Jonathan McCully. Henry Oldright, Esq., is 
Reporter to the Court 

U'hb Equitt Court. 
This Court, with its single judge presiding, 
is always open, and discharges the functions 
of the equity side of the Supreme Court, the 
Judge in Equity being also a Judge of the 
Supreme Court Its jurisdiction, powers, &c., 
are identical with those of the Court of Chan- 
cery in England. Its forms of pleadings are 
those at Common Law, but modified to "suit 
circumstances. The present Equity Court 
was organized and established by a recent 
Provisional Statute. Its sittings are always 
held at Halifax. 

Judge in Equity : Hon. James W. Johnston. 

Thb Pbacticb Court, 
Or Chambers wherein one of the Judges pre- 
sides, is held every Tuesday at Halifax during 
the year, except in vacation. The duties and 
powers incident to this Court are the same 
as those exercised by Judges at Chambers in 
England, but somewhat modified and more 
extensive. The matters which most engage 
the attention of this Court are motions to 
amend pleadings, for leave to plead and demur, 
to refer causes to arbitration, to set aside pleas, 
Ac, &c A Judge at Chambers on the first 
Tuesday of every month, except in vacation, 
hears and determines in a summary way all 
suits and appeals for sums under |80, and 
cases of forcible entry and detainer, &c. 

Thb Court fob Divorcb and Matrimonial 

Causes. 
The jurisdiction of this Court embraces all 
matters relating to prohibited marriages and 
divorces, and has power to declare any mar- 
riage null and void for impotence, adultery, 
cruelty, or kindred, within the degrees pro- 
hibited in the 82 Hen. VIIL Its practice and 
procedure are similar to that of the like court 
in England, except that co-respondents are 
not amenable to its jurisdiction, and juries are 
not used, the judge having the exclusive right i 
to try the issues in fact as well as to deter- / 



mine the law in all cases. The Judge also has 
power to make rules and regulations to govern 
the practice. Appeals lie to the Supreme 
Court in banco in all cases, except on mere 
questions of costs. It has no stated periods 
of sittings, is always open, and sits as occasion 
requires. Its sittings are always held at 
Halifax. 

Judge ordinary : Hon. James W. Johnston. 
Registrar, James H. Thorne, Esq, 

The Court of Vice Admibaltt. 

The jurisdiction of this Court may be said 
to extend to all maritime suits and causes. 
It also has jurisdiction in prize causes, and is 
the Court where prosecutions for violation of 
the Fishery laws are conducted ; in a word, 
its jurisdiction, functions, &c., are the same as 
those of like courts in the other maritime Pro- 
vinces. It always sits at Halifax. 

Judge and Commissary General, Sir William 
Young, E.C.B. Registrar, Lewis W. Des- 
Barres. ^ 

Thb Courts or Probate. 

These Courts, of which there is one in every 
County of the Province, and two where the* 
County happens to be divided, grant Pro- 
bate and has testamentary jurisdiction over 
the estates of deceased persons, with power to 
appoint guardian to minors, children of per- 
sons who die intestate. Its practice and pro- 
cedure are prescribed by the statutes of Nova 
Scotia, so far as they go, otherwise that of the 
Ecclesiastial Courts of England prevail and are 
followed. The laws of Nova Scotia regarding 
probate, the administration of estates, and the 
distribution of the estates of persons who die 
intestate, are based largely upon the English 
Statute of Distribution, &c., but somewhat 
assimilated to the laws in that respect prevail- 
ing in Massachusetts. Appeals lie from these 
Courts to the Judge in Equity at Halifax, and 
thence to the Supreme Court in hanco, 

Thb Insolvency Courts, 
Being created by **The Insolvent Act ot 
1869," have the<same powers, jurisdiction, &a, 
as like Courts in the other Provinces of the 
Dominion. 

The Courts of Sessions, 
Sits in the County of Halifax quarterly, and 
in some Counties twice, in others once a year. 
The Custos of the County preside. This Court 
is composed of the Custos, together with the 
Justices of the County, the Grand Jury attend- 
ing for municipal purposes. It has a limited 
jurisdiction in criminal matters which of late 
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pears has fallen largely into disuse. The 
duties now performed by this Court are con- 
fined almost entirely to local and municipal 
purposes. 

Magistrates Courvs. 
Having jurisdiction in actions of debt, pre- 
sided over by one Justice, when the whole 
dealing or cause of action does not exceed $20, 
and by two where it is above $20, but does 
not exceed $80, exist in every County of the 
Province. Where a trespass has been com- 
mitted by horses, cattle, &c., and the damages 
do not exceed $12, a Justice of the Peace may 
try it, providing no question of title to land 
arises ; and if the cattle alleged to have been 
trespassing are detained, and the alleged dam- 
age is not beyond $12, a Justice may grant a 
writ of replevin for the same. Two Justices 
may hear and determine all complaints for 
common assault and battery, and may try 
bastardy cases, and may grant orders of afiSli- 
ation. Prosecutions for illegal sale of intoxi- 
cating liquors are also confided to two Justices. 
The criminal jurisdiction now possessed by 
Magistrates in Nova Scotia, out of Sessions, 
has been conferred by Dominion Legislation. 



"THE 91sT CLAUSE." 

Probably no one section of any statute of 
Canada has been more discussed or ofkener 
in mens' mouths than this. It has been 
condemned by some certainly, but in the 
main it has been the safeguard of the " poor 
creditor " — the bugbear of those who have 
compassion alone for the " poor debtor" — 
the terror of the dishonest,, and, at the same 
time, a source of capital to those who, on the 
strength of it, make much-ado about the 
oppression of thQ poor by the rich, and other 
things equally irrelevant 

Some years ago, an unsuccessful attempt 
was made to do away with this provision. It 
clearly appeared, from the evidence of those 
competent to form an opinion, that the powers 
given to the judges operated for the general 
benefit of the public During the present 
session of Parliament, this attempt has been 
renewed, and ha3 again proved a signal failure. 
One would have thought that the bill would 
have been backed up by some sort of evidence 
or statistics in favor of a change, but there 
was nothing of the kind, nor did the argu- 
ments in favor of it bring out any new points 
worthy of notice ; and we may here remark 



that, if for no other reason, we are glad the 
bill has been thrown out, because it was an 
attempt to change a law without any reasona- 
ble ground for belief that a change was gene- 
rally desired or would be beneficial. This 
tinkering with our laws has become a mania 
with some of the new members of the House, 
as though every change must necessarily be 
an improvement. 

So far as this provision itself is concerned, 
our opinions have been expressed before now, 
and we have not as yet seen any suflBcient 
reason to change them ; the arguments used 
in favor of this bill, based only upon generifli- 
ties and misapprehensions, certainly do not. 
We believe the present law works well and 
beneficially to the poor as well as to the rich, 
and think that its repeal would be an ev41 in- 
stead of the reverse. The very fact of there 
being such a law has a good effect, and is pre- 
ventive of fraud ; and though it may have, in 
some few instances, worked a hardship, that 
is no more a reason for its repeal, than that 
convicted murderers should go unpunished,, 
because innocent men have suffered. 

Before attempts are made to alter the oldl 
and well known laws, let it be well ascer- 
tained that they require reformation, and then 
proceed gradually and cautiously. Giving the 
learned mover of this bill every ijredit for 
doing what he conscientiously thought to be 
right, we cannot give him credit for having 
made any very diligent enquiry as to the 
necessity of his bill ; in fact his speech on the 
subject admitted as much ; and his own expe- 
rience is far removed from the practical work* 
ing of those provisions of the Division Court 
Acts, popularly known as '' The Ulst clause.'" 



MULTIPLICATION OP REGIS^'RY 

OFFICES. 

It is proposed to make several new Registry 
Offices in Ontario, the reason being, we under- 
stand, th|t the emoluments from some are 
much greater than it is reasonable for any one 
public officer to receive. 

Persons holding official positions should un- 
doubtedly be paid in proportion to the labour 
and responsibility involved, and the education 
and attainments necessary for the proper dis- 
charge of the duties of the office, and we gladly 
testify to the efforts of the Attorney General 
in this respect to supplement the salaries of 
the Judges of the Superior Courts. It would be 
a shame, for instance, that a registrar should , 
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be paid or receire from his office a salary as 
large as that of one of the judges, and we are 
told such is the fact in some few instances. 
But is the only remedy in the premises the 
division of counties for registration purposes ? 

The practising attorneys, and they know 
more about it than all the legislators — eminent 
Queen^s counsel, highly respectable farmers, 
and whatever else they may be, put together, 
find that the system of pulling registration 
-divisions into fragments is a bad one. It entails 
expense, causes great confusion and trouble in 
searching titles, and is a nuisance to the prac- 
txoners who do the bulk of the business with 
these offices. It is sufficient that a Registration 
'District is divided when an alteration is made 
sin the size of a County. Lawyers congregate 
-of course in county towns, and, instead of 
being able to search titles with promptitude, 
aind with any degree of precision, by a perso- 
nal reference to the books and original memo- 
trials, are compelled to trust to abstracts or 
4igcnts instead. If the fees received by some 
registrars are too great, and if a change has to 
be made, surely some other remedy could be 
'found. One proposes to fund the fees ; but 
whatever is to be done, we hope some other 
(expedient will be found other than multiplying 
Registry offices, to the great inconvenience of 
the public and those who do the business of 
ftbe public in connection with them. 

SELECTIONS. 
HUMOROUS PHASES OF THE LAW. 



THE IMMORALITIES OF WILLS. 

Man has a natural longing to perpetuate 
%imself, his likes and his dislikes, his am- 
bitions, his iideas. He dreads to have his 
name die out, and desires male offspring to 
^keep it alive. 'If he is a link in a long unbroken 
'Chain of family, he shrinks at the reflection 
<hat he may be the last link ; and hence arises 
the establishment of an inheritable order of 
nobility. Above all he clings to mifterial pos- 
sessions. It is a bitter thought to most men, 
that others shall pluck the fruit of the trees 
which they have planted, and thrive under the 
roofs which they have reared, and follow the 
North star in ships which they have built ; 
and so one bestows his name on a forest or a 
graft of apples, another erects a block of houses 
and calls it after himself, and the third nails 
his name to the broad stern of a steamship. 
The desire exists in all ; it is only a difference 
in measure. Napoleon desired to found a dy- 
nasty : Smith leaves his India-rubber business 
to his sons, and directs that the firm shall be 



Smith's Sons. In others the desire has more 
of philanthropy, but not much less of vanity ; 
one founds a library and another endows a 
college, but both insist that their name shall 
be attached to the gift. Few persons can do 
even as simple a thing as give a book, without 
writing their name as donor on the flyleaf 

Experience has taught man that sooner or 
later he must give up his possessions, but he 
clings to the power of controlling what he 
leaves behind him. He wants to have his way, 
and make others feel his power, even after he 
is dust Like a trustee of long standing, he 
grows to consider the fund as his own. In- 
stead of viewing his interest in the property 
which God has permitted him to accumulate, 
as usufractuary merely, he not only regards 
it as his own, but endeavors to impress the 
stamp of his ownership upon it after death. 
So, while his bones are slowly mouldering, 
and cattle crop the grass that springs from his 
dust, he still has a bono of contention among 
his descendants or beneficiaries, in the shape 
of an estate burdened with conditions, or 
loaded with intricate trusts. None but the 
lawyers call hiip blessed. 

It has been a grave moral and legal question 
whether a man has a right to effect the dispo- 
sition of his property by will. Political econo- 
mists have differed on this subject Shall I 
not do what I will with my own ? asks one. 
But another replies, you have no more right to 
direct the course of your property after your 
death than to dictate the policy of government. 
You are done with earthly societies, and all 
you had falls back into the common fund. 
Society listens to man's pleadings for posthu- 
mous power only in a measured degi*ee. His 
right to make a will is everywhere attended 
by limitations, differing according to the form 
of the government or temperament of the peo- 
ple. In some countries the rule *■'' first come 
first served" is adopted, and primogeniture 
obtains. In others the testator may give to 
whom he chooses, but not as long as he chooses 
—for not longer than two lives, for instance — 
on the theory that to control his estate for 
twice as long as he possessed it is a sufficient 
reward for getting it. In others, he is re- 
stricted in the objects of benefactions ; for ex- 
ample, if he leave a wife or child he cannot 
give more than a certain proportion to religious 
or charitable uses. In all communities ho is 
prohibited from depriving his wife of dower in 
his estate. 

At first thought one would suppose that the 
law would care but little concerning the dis- 
position of a man's body after death. The 
law sometimes hands the bony parts of male- 
factors over to the surgeons for the instruction 
of students and the warning of the evilly dis- 
posed. But if a man proposes to do this for 
himself by will, thelaw makes a great fuss, and 
even suggests that the idea argues insanity. 
It is related of Ziska, that, as his end drew 
near, he commanded that drums should be 
made of his skin, tn order that, though dead, 
he might speak terror to his eftemies ; he would 
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have made a complete drum corpse of himself. 
In the case of Morgan v. Boya^ the testator 
devised his property to a stranger, wholly dis- 
inheriting the heir or next of kin, and directed 
that his executors should " cause some parts 
of his bowels to be converted into fiddle- 
strings, that others should be sublimed into 
smelling salts, and that the remainder of his 
body should be vetrified into lenses, for optical 
purposes." In a letter attached to his will 
the testator said : " The world may think this 
to be done in* a spirit of singularity or whim, 
but I have a mortal aversion to funeral pomp, 
and I wish my body to be converted into pur- 
poses useful to mankind." The testator was 
shown to have conducted his affairs with great 
shrewdness and ability, and, so far from being 
imbecile, he had always been regarded by his 
associates through life as a person of indispu- 
table capacity. Sir Herbert Jenner Fust re- 
garded the proof as not sufficient to establish 
insanity, it amounting to nothing more than 
eccentricity, in his judgment. Judge Redfield, 
from whose work on wills I quote this case, 
remarks on it : " This must be regarded as a 
most charitable view of the testator's mental 
capacity, and one which an American jury 
would not be readily induced to adopt We 
do not insist that the mere absurdity and ir- 
reverence of the mode of bestowing his own 
body, as a sacrifice, to the interests of science 
and art, in so bald and lawful a mode, was to 
be regarded as plenary evidence of mental 
aberration. But we have no hesitation in 
saying that a jury would be likely always to 
regard it in this lights in the case of an un- 
natural or unofficious testament And we 
are not prepared to say it should not be so^ 
^What! that a jury should find against evi- 
dence?) '*The common sense instincts of a 
j ury are very likely to lead them right in cases 
of this character. The man who has no more 
respect for himself or for Christian burial, than 
this will indicates, has no just claim to the 
regard or respect of others." With great 
deference for the learned writer, I must differ 
from him. How can the law refuse to execute 
a testator's will, so far as it is not unlawful 
or ab}iorrent to morals or contrary to public 
polic}^ unless the testator be proved to have 
been of unsound mind^ Suppose, in addition 
to proof of his clear intellect, the objects of 
bis bounty were unobjectionable or praise- 
worthy ; suppose he should bequeath his 
estate to the American Bible Society, for in- 
stance ; shall we defeat his will because he 
also gives his bones to the New York Medical 
College ? Refuse to execute that portion of 
his will, perhaps, as against good morals and 
public policy, but don't pluck up the wheat 
with the tares. The disposition of this testa- 
tor's remains was undoubtedly repugnant to 
men's finer feelings, but I must confess I see 
nothing improper in a gi'eat scientific man, like 
Agassiz, for example, bequeathing his skeleton 
to a university which he has done much to 
adorn. If he should die at sea it would be a 
much more sensible use of bis bones than to 



give them to the fishes, although the latter 
might well consider such an event of poetic 
justice on one who has reduced so many of 
their tribe to skeletons. 

When a man comes to me to have his will 
drawn, and proposes to make his bounty to 
his wife dependent on her ** remaining his 
widow," I always feel an ardent desire to kick 
or otherwise evilly entreat that man. I am 
generally able to convert suich a heathen. If I 
fail, my omission to act on my aforesaid mus- 
cular impulse is wholly owing to the restrain- 
ing power of divine grace. A good thing for 
such men to remember is the golden rule: 
** Whatsoever ye would that others should do 
unto you, do ye even so unto them." Would 
they like to have their rich wives leave such 
wills behind them ? The welkin would ring 
with their howls. That men can go out of 
life leaving such testamentary directions is an 
evidence of their desire to perpetuate their 
jealousy, as well as their memory and wealth. 
Of such it cannot be said, 

" The ffood men do, lives after them ; 
The bad is oft interred with thulr bonas." 

Perhaps, quite probably, the very money so 
grudgingly bestowed came from tfie wife ; in- 
deed, it may have been given her by a former 
husband ; or the wife may have earned it in 
teaching music or keeping a boarding house, 
and weekly handed it over to a mean-spirited 
wretch of a husband, who never did an honest 
hour's work in his life, but having lived on his 
wife all his da3''s, is bound that no other man 
shall ever have the like temptation. I have 
noticed that such men generally contrive to . 
get their wives to sign off all their dower right 
in their life-time. So there is no inducement 
left for the poor creatures to be extravagant 
Some communities have had the good sense 
and magnanimity to declare such devises void, . 
as being in restraint of marriage, but New 
York has not arrived at that pitch of moral 
elevation yet Our state has been the pioneer 
in all other reforms concerning the rights of ' 
married women, and now wives among us en« 
joy pecuniary privileges in a larger degree than , 
in any other state, I believe, and in a larger • 
degree than their husbands. Why then do 
we yet retain this heathenish concession to ^ 
the jealousy of hateful husbands ? In a com- 
munity where the right of a wife to hold sepa- 
rate property is not recognized, there might 
be some pretext for sanctioning the practice, . 
on the hackneyed argument that a second hus- 
band might waste the savings of the first ; but 
where she is constituted equal to her husband \ 
in respect to rights of property, this reasoning 
fails. What right has any man to adjudge • 
that his widow shall not marry again, or infiict 
a pecuniary penalty on her so doing ? All the 
pious expressions that the language is capable 
of, cannot cover up the wickedness of such a 
provision. It is really blasphemous to invoke 
the name of God in favor of such a testament. 
God does not bless jealousy, envy, hatred, en- 
forced celibacy. The spirit of such t^stamea-^ 
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tary dispositions is well ridiculed in an old 
quatrain which I have carried in my memory 
for some years ; 

" In the name of God, amen : 
My feather-bed to ray wife, Jen : 
Also my carpenter's saw and hammer ; 
Until she marries ; then, God damn her !" 

Only one degree less mean is the habit of 
wreaking posthumous vengeance on a disobe> 
dient child by **cutting him off with a shilling." 
One may possibly be excused for a hasty act 
of this sort, but when the deliberate judgment 
approves it and lets it stand, it argues a screw 
loose in the testator's moral machinery. While 
he is writing or reading the good words at the 
commencement of his will, why does he not 
recall sundry expressions of scripture : " Let 
not the sun go down upon my wrath ;" " He 
that hath no rule over his own spirit, is like a 
city that is broken down and without walls ;" 
"Vengeance is mine, I will repay, saith the 
Lord ?" Undoubtedly cases occur where chil- 
dren prove permanently unworthy of parental 
benefaction. But I am speaking of the com- 
mon cases, as, for example, where a daughter 
marries a man whom her father dislikes. Such 
a one came to me once to have hi& will drawn, 
or rather a man who proposed to cut his son 
off because he had married a woman whom 
the father did not approve. The old man was 
a plain farmer, who, when I asked his reason 
for this course, replied : " Well, I haint got 
nothing again the gal partikler, only she's a 
schoolmarm." "Well, what of that?" "Why, 
she don't know nothing about housekeeping I" 
It was evident that it might have been bene- 
ficial to the old man if he had fallen in with a 
schoolmarm in his young days. What a world 
this would be, now, if children were compelled 
to marry as their parents should dictate 1 
How much it would add to conjugal fidelity 
and happiness I Look at France, where such 
marriages are substantially the rule. It would 
become necessary to erect a divorce court at 
once, with a large number of judges, to relieve 
each other. Another frequent excuse for dis- 
herison, is moral misconduct of a child, espe- 
cially of a daughter. Fathers ought to be 
extremely deliberate in such a decision. If 
Christ could pardon Magdalen, a father may 
pardon his erring daughter. Especially when 
he cannot say that her straying is not the re- 
sult of inherited passions or of defective moral 
teaching. " Let him that is without sin abiong 
you cast the first stone." How humiliated 
ought such a father to feel, when perhaps he 
is in the habit of sinning, under the prompt- 
ings of his passions, every month of his life! 
During the prevalence of negro slavery in this 
country, I noticed that the men who were the 
most fearful of the consequences of " amalga- 
mation " and loudest in their denunciations of 
it, were usually those who held the closest 
associations with females of Africfin descent 
So, I believe, the men who are the most " sen- 
sitive" about the honor of their wives and 
daughters, and most apt to go temporarily 
crazy, and shoot people, are those who prac- I 



tically have least regard for the honor of other 
men's wives and^ daughters. 

Even when a man has no claims of family 
upon him, he oan hardly be content with 
making good gifts in secret ; he must proclaim 
them. An amusing instance of a man's pride 
and piety living after him may be found in 
Downing v. Marshall^ 23 New York, 836. 
This was an action to obtain a construction of 
a will. The testator, an excellent and pious 
man, was a manufacturer of cotton goods, on 
whose adventures the Lord had smiled, and 
whose wealth consequently loomed up in large 
proportions. Being one of the earliest and 
most extensive manufacturers in the country, 
and justly proud of his material success, and 
being also childless and without kin on this 
side of the ocean, he resolved at once to per- 
petuate his name and commemorate that libe- 
rality toward charitable and religious objects 
for whi^h he had always been remarkable. So« 
with the help of an attorney, he concocted and 
left behind him, as a beneficial fund for half a 
score of lawyers, one of the most singular wills 
that it ever entered into the heart of man to con- 
ceive. His scheme was, in a word, to have his 
executors carry on his manufacturing business 
for the benefit of religious and charitable corpo- 
rations ! He left his manufacturing establish- 
ment to his executors in trust to carry on the 
same and divide the profits in certain propor- 
tions between the American Tract Society, the 
American Home Missionary Society, the Ame- 
rican Bible Society, and the Marshall Infir- 
mary, the latter being a hospital which he had 
founded. But the architects of this remark- 
able scheme had heard that it was against our 
laws to tie up property for more than two 
lives, and so they provided that the trusts 
were to continue during the lives of two young 
men named in the will, and on their death the 
property was to be sold, and the proceeds 
were to be divided in the like proportion 
among the same beneficiaries. The court held 
the trust void, and that the estate descended 
to the next of kin, subject to the direction to 
sell and divide on the falling of the two lives. 
The court in effect decided that the business 
of the religious societies was the printing of 
tracts and Bibles, and not of cotton cloths ; 
even religious pocket hajidkerchiefs, calculated 
for the meridian and intelligence of heathen- 
dom, would not answer. The Home Mission- 
ary Society, being unincorporated, did not 
participate in the benefits of the will in any 
degree. It took eight years and cost $50,000 
to establish the legal meaning of the will, 
which was a very different meaning from what 
the testator intended. Perhaps the result was 
designed by Providence as a rebuke, for the 
scheme which the testator had contrived to 
minister to his vanity, by carrying on his 
manufacturing establishment as long as legally 
possible after his d^ath, was frustrated, while 
the purely benevolent objects alone were effect- 
ed. His trust in Providence was approved ; his 
trust in man was held void under the statute. 

(To be continued.) 
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SIMPLE CONTRACTS ft APPAIBS 
OP EVERY DAY LIFE. 



tion' was raised applicable thereto. — Rott t. The 
Corporation of Bruce, 21 U. 0. C. P. 41. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

PrOMISSOBT NOTB — PbBSBNTHBST AMD NOTIOB. 

— Iq an action by endorsee against endorser of 
a note, an averment of presentment and notice 
is supported by proof of a subsequent promise 
to pay, although it appears that th'ere iras in 
fact no proper presentment or notice. 

So held, in accordance with Kilby y. Roehussenf 
18 C. B. N. S. Zbl.— McCarthy y. Phelpt and 
ITellemt, 20, U. C. Q. B. 67. 



Goods Sold akd Dbliybbbd — Rbscissioh or 
CoNTBAOT. — Defendant bought from plaintiff a 
quantity of oil at four months' credit Plaintiff 
deliYered oil, but defendant refused to accept a 
four mouths' draft for the price, alleging that it 
was not according to sample. Plaintiff assented 
and requested defendant to return oil, which 
defendant promised, but failed to do within a 
reasonable time. Before the four months had 
expired plaintiff sued for goods sold and de- 
liYered. 

Seldf that the original contract had been re- 
scinded, and that plaintiff might sue upon a new 
contract arising out of the retention' of the oil by 
defendant. — Thompion y. Smith, 21 U. C. C. P. 1. 



ABBItBATOB — ApPLTCATIOII TO BbVOKB. — 

The particulars in an action on the common 
counts were headed ** Detailed statement of extra 
work performed by P. R. (plaintiff) on sections 
3 and 4, Bruce Gravel Roads, under contract of 
18GG:" Held^ that this did not necessarily re- 
strict the plaintiff to work done under the sealed 
contract of that year entered into between the 
parties, but that he might bhew that any work 
mentioned in the particulars was done outside of 
such contract, and under a wholly separate and 
independent one 

Held, also, that under the declaration the 
plaintiff clearly could not recover for damages 
of any kind ; aud the plaintiff's counsel having 
admitted this, the court would not revoke the 
submission on the ground, amongst others, that 
such a claim was being entertained by the arbi- 
trators. 

The reference was expressed to be '* subject 
to such points of law as will properly arise on 
the pleadings and evidence;" Held, that this 
rendered it imperative on the arbitrators to state 
for the Court any legal point raised, and to dis- 
tinguish, if required, the subject for which they 
awarded in plaintiff's favour, if any legal ques- 



Railwat Company — Passemgeb's Lugo age — 
NiQLiOBNCB or Passbngbb. — A passenger by the 
G. W. Railway from Cheltenham to Reading took 
his portmanteau into the carriage with him at 
Swindon. Having left the train for refreshment, 
he failed to find his carriage, and continued his 
journey in another carriage. When the train 
arrived in London, the portmanteau was found 
in the carriage in which it had been placed at 
Cheltenham, but it had been out opon, and the 
contents were gone: 

In an action by the passenger against the com- 
pany for the value of the articles, the jary found 
that there had been negligence on the plaintiff's 
part, but not on that of the company. 

Held, that the general liability of the company 
was, under the circumstances, modified by the 
implied condition that the passengers should use 
reasonable care, and that as the loss was due to 
his neglect alone, the verdict was to be entered 
for the company. — The Great Western Railway 
Company v. Talley, C. P., 19 W. R. 164. 

MAGISTRATES, MUNICIPAL, 
INSOLVENCY, & SCHOOL LAW. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Insolybnot — Claim against a riBif, akd onb 
PABTNBB 8BPABATBLT — The appellants, in the 
matter of C. and Co., insolvents, had a claim 
upon a note made by C. and Co., payable to C., 
one of the ^rm, and by him endorsed to the 
appellants. They proved against the firm on the 
8rd July, 1869, but afterwards withdrew it, and 
proved on the 11th January, 1870, under sec. 60 
of the Act of 1869, specifying and putting a value 
on the separate liability of C. 

Jleld, affirming decision of the County Judge, 
that the appellants, under the Act of 1864, could 
not rank both on the separate estate of C. and 
on the estate of the firm, but must elect ; but 
that they might prove against the joint estate 
for their whole claim, without deducting from it 
the value of C.'s separate liability 

Seldy also, that the appellants could treat the 
payee and endorser as having incurred a separate 
liability by his indorsement, distinct from his 
joint liability as a maker. 

Held, also, that the Act of 1869 could not 
apply, for the case was pending before it, and 
the question in dispute as to the right to prove 
was not a matter of procedure only, exempted 
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f^om the exceptions Id the repealing olause.- — In 
re Chaffey and others, 30 U. 0. Q- B. 64. 



Sale fob taxes— Lards in cities— C. S. U. 
C. C. H. 66.— Under Consol. Stat. U. C, ch. 65, 
the chamberlain and high bailiff in cities had 
power only to sell the lands of non-residentt for 
arrears of taxes. 

A sale in 1866, of land belonging and assessed 
to a resident was therefore held Inyalid. — McKay 
T. Bamberger et al, 30 U. C. Q. B. 96. 

ONTABIO BEPOSTS. 

CHANCERY. 



{Reported by Albx. Qbamt, Esq., BarrUter-ct-Law, 
RepovUr to (A« Cmuri.) 



The Municipal Cobpobation or the Township 
or East Zobba t. Douglas. 

Principal and swrty — Diat^rge of anrety'-ApprepriaHon 
of payments— Suit for accovnf against municipal trea- 
surer and his sureties. 

A surety cannot get rid of Ms liability on the ground of 
having become surety in ignorance of material facts, 
unless he can show that it^oimation was fraudulently 
withheld from him. 

Mere negligence by the obligee in looking affcer the princi- 
pal, in calling him to account, or in requiring him to pay 
over money, is no defence against either antecedent or 
subsequent liability of the surety. 

A township councU tacitly permitted the treasurer of the 
township to mix the township money with his own. 

IJeldf that this conduct was yrnmg, but did not discharge 
the treasurer's sureties. 

A township treasurer had in his hands a large balance 
belonging to the township when he gave to the corpora- 
tion new sureties : Held, that subsequent payments by 
the treasurer were applicable first to the discharge of 
that balance. 

A bill for an account was held to lie at the suit of a muni- 
cipal corporation against their treasurer and his sureties. 

At the time of the transactions in question in 
this cause, the defendant, James Kintrea, was, 
and for many years had been, the plaintiffs' 
treasurer On the 7th May, 1 868, he as principal, 
and the other defendants, Douglas and Dunlop, 
as sureties, executed a bond to the plaintiffs, by 
the name of **The Municipal Council of the 
Township of East Zorra" (see Corporation of Bruce 
T. Cramahe, 22 U.C Q B. 821), in the penal sum of 
$8,600, with a condition thereunder written, that 
if Kintrea should <*duly receive, keep and pay 
oyer all moneys coming^into his hands, and safely 
keep and surrender all papers, receipts, Touchers, 
books, papers and documents to him committed, 
and do give an account therefor, according to 
the true intent and meaning of any statute of 
this Province, or any by-law or resolation of 
said corporation,'' the obligation was to be void. 
The prayer of the bill was for (amongst other 
things) the rectification of the bond with respect 
to the plaintiffs' name, and an account. The 
principal defence was, that the bond was not 
valid, by reason of Kintrea's having, before the 
execution of the bond, been unfaithfal and dis- 
honest as treasurer; of his having theretofore 
appropriated to bis* own use township money, 
and being then unable to repay the same ; and 
of these faots having been known to the plaintiffs, 
and fraudulently concealed by them from the 



sureties. The answer also set up that, if the 
facts were not then known to the plaintiffs, the 
plaintiffs had information which should bnve led 
them to H knowledge of the facts, and that such 
knowledge muat be imputed. 

The principal facts in proof which bore on this 
defence, were these : Kintrea, Hefore the execu- 
tion of the bond, had received considerable sums 
beyond the sums which he bad paid out for the 
township. According to the printed accounts, 
the balance against him on the 20th December, 
1867, was $1,556 98; and the balance on the 
7th May, 1868 (the date of the bond), was not 
much less. This balance was not on deposit at 
any bank to the credit of the corporation, nor 
did it exist specifically any where. In fact, the 
treasurer, daring the many years that he held 
office, did not appear to have ever kepc a bank 
account for the township money, or to have ever 
kept the township money separate from his own 
money, or from the other money passing through 
his hands. He was county treasurer as well as 
treasurer for this township, and he held also the 
offices of deputy clerk of the Crown and clerk of 
the Surrogate Court. He hnd never, so far as 
appeared, been asked to keep the township money 
distinct, or made any representation that he was 
doing, so. When asked once by one of the audi- 
tors about the balance in his hands, he said that 
that was not the auditors' business. The auditor 
mentioned this answer- to the reeve and deputy 
reeve, and it appeared to have been acquiesced in. 
The auditors did not seem to have ever regarded 
it as their duty to ascertain that the balance was 
specifically in existence any where, and, with the 
one exception, they never made any inquiry 
about it. The council made no inquiry either ; 
and successive councils appeared either to have 
assumed> that they had no right to make such 
inquiry, or to have thought the point doubtful. 
Kintrea had always met all payments which he 
was directed to make for the township, and bad 
never been in any default which any of the 
council heard of; and they had great confidence 
in his integrity and honesty. 

It was the practice of this township to appoint 
annually the treasurer, as well as the other 
township officers. In the by-law appointing 
officers for 1867, it was directed that the trea- 
surer and collector should furnish two good and 
sufficient sureties, to the satisfaction of the 
council, in double the amount of money passing 
through their bands as such treasurer and col- 
lector. (It was said that the only bond from the 
treasurer which the corporation held at this time 
'waa ten years old ; that the defendant Douglas 
was one of the sureties therein; that he had 
afterwards obtained his discharge in insolvency ; 
and that the other surety had put his property 
out of his hands ) It did not appear what, if 
anything, was done under the by-law of 1867. 
Kintrea was appointed treasurer again in 1868; 
and in February, 1868, a by-law was passed 
reciting that it was *' necessary to fix and deter- 
mine the amount in which the treasurer of the 
township shall be bound to the corporation of the 
said township for the faithful performance of his 
duties as treasurer," and naming $3,500 as the 
amount. It appeared that a person (Mr. Grey, 
of Woodstock) about this time told a member of 
the township council that he believed Kintrea 
was ** going down hill," but, so far as was shown 
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giTing no pnrticularp, and stating no reasons for 
his belii'f. The councillor mt^ntioued the matter 
at a meeting of the oounoil, and got a resolution 
passed appointing a commitfee to inquire as to 
the solyency of the treasurer's sureties. If Mr. 
Qrey*B opinion excited the suspicion of this coun- 
cillor, it did not seem to haye destroyed the con- 
fidence of the other members of the council ; nor 
did the confidence which both the council and the 
sureties had placed in the treasurer's integrity 
appear to hare been destroyed even when, in 
February or March, 1869, he acknowledged bis 
inability to pay the balance due from him as 
treasurer Either at the instance or with the 
approval of the sureties, the council abstained 
from removing him from his office, until he ab- 
sconded in the month of May following. 

The case came on for examination of witnesses 
and hearing at the sittings of the court at Wood- 
stock, in the spring of 1870. 

The facts above stated were those which the 
court considered to be deduoible from the evi- 
dence. 

Mr. CrookSt Q. C, and Mr. John Hoskin, for 
the plaintiffs. 

Mr. Blake, Q. C, and Mr. Richardson, for the 
defendants Douglas and Dunlop. 

The bill was pro conftno against defendant 
Eintrea. 

Mowi^T, V. C. [after stating the facts as above 
set forth ] — With reference to the points urged 
by the learned counsel for the defendanis, I may 
say that I am satisfied that when the defendants 
became sureties the council believed Kintrea to 
be honest, and to have been faithful to what was 
mutually considered his duty as treasurer ; that 
it was from no apprehension as to what might be 
discovered that they bad at any time reft'ained 
from inquiry as to the specific existence, in 
money or on deposit, of the balance of the trea- 
surer's receipts ; that, at or before the execution 
of the bond in question, the members of the 
council, with possibly one exception, did not 
suspect that the treasurer was insolvent, or that 
the debt or fund was in danger; that the council 
had no fraudulent motive in calling for new sure- 
ties, and did not fraudulently withhold from the 
sureties any information which the members had. 
8o far, therefore, as the defence of the sureties 
is founded on the fraud of the council. I think 
that the defence is not sustained by the evidence. 

The answer does not rest the defence on fraud 
only ; but without proof of fraud it is clear that 
the defence cannot be sustained. There was a 
dictum of Lord Truro's, in Owin v. Uomont 
(3 McN. & G. 378), followed in Coihin v. Pnth 
(7 Gr. 340), the effect of which was, that the 
rule which prevails in insurance cases was appli- 
cable as between a creditor and an intending 
surety : that as all material circumstances known 
to the insured must be communicated on bis 
application to insure, a creditor was under an 
obligation to be equally full in his communica- 
tions ts on intending surety ; and that neglect of 
this obligation, though without fraud, vitiates 
the surety's contract. But this upinion was cor- 
rected by The North Britith Insurance Company 
V. Lloyd (10 Exch. 623^, where all the previous 
cases were reviewed ; and the doctrine was dis- 
tinctly bid down, that a surety cannot get rid of 
his obligation on the ground of want of informa- 



tion, unless he can show that the information 
was fraudulently withhold. The same view has 
been maintained in all the late cases. 

It appears by the treasurer's cash-book that 
his balance on the 7th May, 1858 (the date of 
the bond in question), was $1,392 88. This 
balance was largely increased by his subsequent 
receipts, so that after making all payments the 
balance on the 21st December amounted to 
$3,391 03 J, according to the treasurer's account 
of that date as audited and printed. The trea- 
surer's subsequent payments seem to have ex- 
ceeded his receipts for the township. The money 
received after the 7th May, 1868, was, like all 
the money received previously, allowed to be 
mixed up by the treasurer with his other money, 
and was used by him ; so that when, in February, 
1869, the balance was called for, he was unable 
to pay it ; and it is now clear that he had been 
insolvent for some time< — probably for several 
years. The bill does not complain of the con- 
duct of the council after the execution of the 
qend. If the allowing of the treasurer to mix 
up township money with bis own, and to use the 
whole in commen, as a banker might, does not 
relieve the sureties from their obligation, like 
conduct before the bond certainly cannot affect 
the sureties' liability. Now, in Black v. Ottoman 
Bank (8 Jur. N.S. 803), it was held by the Privy 
Council to be clear, ** that the mere passive in- 
activity of the person to whom the guarantee is 
given, his neglect tn call the principal debtor to 
account in reasonable time, and to enforce pay- 
ment against him, does not discharge the surety ; 
that there roust be some positive act done by him 
to the prejudice of the surety, or such degree of 
negligence as, in the language of Sir W. P. Wood, 
y. C, in Dickson v. Lawes, to imply connivance, 
and amount to fraud. The surety guarantees the 
honesty of the person employed, and is not enti- 
tled to be relieved of his obligation because the 
employer fails to use all the means in his power 
tto guard against the consequences of dishonesty." 

In Dickson v. Lawes, Kay, 806, which is refer- 
red to in this extract. Lord Hatherley, then Vice- 
Chancellor, referred to the argument of a surety 
that there was a step which the creditor might 
have taken that would have led him to the dis- 
covery of the debtor's fraud, and that the fraud 
remained undiscovered solely on account of the 
creditors having neglected to take that precau- 
tion ; and the learned judge answered the argu- 
ment by saying : ** No authority has yet been 
producee which goes anything like to the extent 
that, in such circumstances, the surety would be 
discharged ; and all the analogy to be derived 
from the cases which have been hitherto decided 
by the court is the other way. Nothing can 
exceed the neglect of parties, who, for ten or 
twelve years, fail to call upon a clerk for an 
account. They have a high opinion of his hones- 
ty, and they trust him ; the surety can know 
nothing of it ; all of a sudden they find out a 
default in his accounts ; and they have been 
allowed to sue the surety ; and the surety never 
has escaped on account of that species of negli- 
gence. It is possible te put the doctrine higher 
than this . that there must be, as Lord Brougham 
expresses It, such an act of connivance as enables 
the party to get the fund into his hands, or such 
an act of gross negligence as to amount to a 
wilful shutting of the person's eyes to the fraud 
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which the party is about to commit, in order to 
discharge the surety. It was put forcibly in the 
argument, that the frauds in this case were all 
discovered very quickly after the death of George 
William Freeman [the principal debtor]. That 
was because the moment there was a suspicion, 
the whole matter was unraTclled ; and by search- 
iog and inquiring into the.Tarious matters, it 
was perceived that, if they had been looked into 
a little more closely, the fraud would have been 
found out before. That does not prove that the 
parties have been guilty of such negligence of 
duty in the obligation in which they were bound 
towards the surety as to exonerate the suretj." 

That was the case of sureties for an official 
assignee in bankruptcy. One of the rules pro- 
mulgated for the direction of official assignees 
had expressly provided that no official assignee 
** should keep under his control, upon any estate, 
more tnan £100, or in the aggregate of moneys 
of bankrupts* estates more than £1000; and 
that any excess beyood such sum should be paid 
by him forthwith into the Bank of England :*' 
lb , at p. 205. The bill charged that it was the 
duty of the commissioners, and of the creditors' 
aspigneer, and of the creditors themselves, to see 
that the official assignee observed this rule and 
the other rules ; that this had not been done ; 
and that, by means of the neglect, the official 
assignee had kept large sums and applied them 
to his own use. But his Lordship was of opinion 
that such neglect, if established, would not 
relieve the surety. The same view was taken 
by the House of Lords under like circumstances 
in McTaggart v. Walton, ZC kV. 626. 

I may refer to Creighton v. Rankin also, 7 C* 
& F. 855. That was a suit by trustees of district 
roads under a local act, and was brought in the 
name of their clerk against their treasurer's 
sureties. The facts of the case, and the law 
applicable to them, were summed up by Lord 
Gottenham as follows, at p 847 : *' The accounts 
were regularly examined and audited, and it 
may be assumed that it was the duty of the trus- 
tees net to leave more money in the hands of the 
treasurer than might be necessary for the cur- 
rent expenses of the road, and that, in fact, 
more was left in his hands than was necessary 
for that purpose ; but there is no evidence of any 
alteration in the terms of the contract to which 
the surety was a party, nothing that could have 
precluded the trustees from requiring payment 
of the balance found due. There was, therefore, 
nothing more than an omission to require pay- 
ment ; and, although this might be a neglect of 
the duty imposed upon the trustees by the act, 
it does not, for that reason, operate more strong- 
ly in favour of the surety, than a similar neglect 
of a course of proceeding which the surety might, 
from the usual course of business, or the routine 
of trade, or the nature of the transaction, have 
been led to expect would take place. Such neg- 
lect can only be urged in his favour as placing 
him in a different situation, and exposing him to 
irreater risk than he had iniended ; and this 
effect is produced by every omission in keeping 
the principal punctual to his payments, but such 
omission cannot be pleaded as an exoneration of 
the surety." 

In consequence of the view which I have thus 
taken, it ia unnecessary to consider the effect of 
the arrangement made between the plaintiffs and 



defendants in March, 1869, for continuing Kin- 
trea in office. 

It was contended on the yart of the sureties, 
that they were sureties for one year only. But 
the treasurership was not made an annual office 
by the statute, 29 & 30 Vic. ch. 51, see. 161 ; 
and the by-law for 1868, appointed Kintrea, and 
the other officers therein mentioned, for the year 
1868, **and until their successors shall be ap- 
pointed." 

It was contended that, at all events, the sure- 
ties are only liable for sums received by the 
treasurer after the execution of the bond ; but, 
as his payments after that date appear to have 
exceeded the amouut then due by him, and are 
applicable thereto in the first instance, it is un- 
necessary to consider at present the proper con- 
struction of the condition with reference to the 
balance (if any) which such payments might not 
satisfy. 

The answer raisef'an objection to the jurisdic- 
tion of the court to take the account as against 
the sureties. I think that the jurisdiction against 
Kintrea is maintainable on the ground of agency 
alone; and that, on the principle of avoiding 
multiplicity of suits, the sureties, being interest- 
ed in the account, are proper parties to the 
taking of it. 1 think that the jarisdiction is 
maintainable against all the defendants on the 
ground, also, that the account is not such as can 
be conveniently and properly investigated before 
a jury at Niti Prim, 



The decree as drawn up declared the bond 
valid against the sureties, as we(l as the princi- 
pal; directed an account to be taken of the 
amount due to the plaintiffs thereon ; ordered 
the defendants to pay the costs to the hearing ; 
and reserved further directions and subsequent 
costs. 



COMMO:^ LAW CHAMBERS. 



(Reported by Henry O'Brikn, Esq., B^rrUter-at-Law.) 

Gaissb v. Tharp. 
B.\NK OF Montreal, Garnithets. 

Attachment of debts. 

A sum of money was sent by a father to his son, the judg- 
ment debtor, as a gift, through a bank. Before any 
communication by the bank to the judgment debtor, the 
execution creditor obtained an attaching order and sum- 
mons to pay over. The order was issued on the ITth of 
August, thirteen days before the bank agency, where 
the debtor resided, was advised of the deposit. 

Hddf that the amount could not be attached. 

Smbte, that the father might revoke the gift, and there- 
fore it could not be looked upon as a debt. 

[Chambers, Sept. 9, 12, 1870.— Kr. Dalton.] 

The execution creditor in this case obtained 
an order attaching a sum of money alleged to be 
standing to the credit of the execution debtor, in 
the agency of the Bank of Montreal at Cobourg. 

The proper name of the execution debtor was 
Frederick S. G. Tharp, but he was sued as 
Frederick J. Q. Tharp, and the money was said 
to be payable to one J. G. Thorp. 
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The money hid been sent from England by the 
father to his son, the execution debtor, but there 
bad been no communication between the Bank 
and the execution debtor on the subject. 

O'Brien, for the execution debtor, showed 

cause: 

1. The garnishees are a foreign corporation, 
and a debt cannot be attached in their hands. 
Lundy ? Dicknon, U. C. L. J. 91. 

2. There is no debt in fact. The sum of money, 
even if intended for this debtor, is a gift from 
the father, and has never been claimed by the 
son, nor has there been acquiescence by him. 
The son could not sue the Bank for the money, 
ond the father could recall it. 

OaUr for the garnishees. 

Dr. McMichaely for the execution creditor, 
supported the summons, contending that there 
was a debt, which could be attached. 

Mr. Dalton. — I notice only one of the objec- 
tions mndd in thiscnse. The judgment creditor 
is required by the statute to show that *• some 
person is indebted" to the judgment debtor. 
It i.s conc^hisively established that iu such an 
application ti^ere must be a legal debt from the 
garnishee 

The facts shown in the case are as follows : 
Tiie manager of the Bank of Montreal at 
Coboarg was notified, on the 80th August last, 
by the mannger at Montreal, that the Cobourg 
agency was credited by the principal Bank at 
Montrefll with $339 33, on account of one J. Q. 
Thorp, deposited in the Union Bank of London, 
in En^rland. 

T think it appears that the person named is 
the jiKlgmenfdebtor, and I take it, on the affida- 
vits, thiit the money had been deposited for him 
as a gift from his father: that on the same 30th 
day of August, ** immediately after" the mana- 
ger was advi»ed of such credit, he was served 
with this garnishing order and summons. The 
order was issued on the 17th August, thirteen 
days before the Bank at Cobourg was advised of 
the deposit, and probably before it had been 
received by the Bank at Montreal. It does not 
appear when that was. Then surely no debt was 
shown when the order was issued. But suppose 
the order not to have been issued till after the 
receipt by the Cobourg agency, no communica- 
tion hnd been made to the judgment debtor by 
the B.ink. nor even an entry to his credit (so far 
as shown) in their books; and if any point is 
clpnr nt law. I should say it is clear that the 
depositor in this case could revoke the authority 
to tiie Bank to pay the judgment debtor, at any 
time, until something had occurred to create a 
privity between him and the Bank. 

As to whether the Bank could be made garni- 
sheea in this proceeding, I do not say anything. 

The attaching order and summons to pay over 
mu6t be discharged, with costs to the garnishees. 

Order accordingly. 



In bk Watts and In bx Emery. 

Conviction — Sale of liquor contrary to hy-Vaio — 27 S 28 Vie. 
cap. 18— S2 Vic. cap. 59 fOnt.)— Certiorari — Appeal. 

The above persons were convicted of gelling intoxicating 
liquors without license, in a township where the sale of 
intoxicating liquors and the issue of licenEes were pro- 
hibited, under the Temperance Act of 1864, 27 & 28 Vic. 
cap. 18, and a memorandum of the couviction, simply 
stating it to have been a conviction for selling liquor 
without a license, was given by the justices to the 
accused. 

An application for writs of certiorari to remove the con- 
victions for the purpose of quashing them was refused ; 
for even if the conviction should have been under tlie 
Temperance Act of 1864, and not under 32 Vic. cap. 82 
(Ont.), it was amendable. ^ 

Qucere, whether the conviction could not be supported as 
it stood. 

SemMe, that although 27 & 28 Vic. cap. 18, sec. 36, takes 
away the right of certiorari and appeal, a certiorari may 
be had when there is an absence of jurisdiction in the 
convicting justice, or a conviction on its face defective 
in substance, but not otherwise. 

[Chambers, Sept 12, 1870.— Gwynwe, /.] 

These were applications for writs of certiorari 
to remove two several convictions, whereby the 
above named parties were respectively convicted 
of selling liquors in the township of £rue£town 
without a license. 

The applications were supported by affidavits 
showing the summonses, which charged that the 
accused *'did within the last twenty days sell or 
dispose of intoxicating liquors without the license 
required by law so to do, and contrary to the 
by-law of the corporation of the township of 
Ernestown, prohibiting the sale of intoxicating 
liquor in Ernestown ; ** and a memorandum dated 
80th July, 1870, which was signed by the con- 
victing magistrates, whereby it was said that 
after hearing the evidence, they adjudged that 
each of the above parties respectively is guilty 
of selling intoxicating liquors in the township x>f 
Ernestown without a license within the last 
twenty days. 

There were also affidavits showing that by-law 
No. 1, of the year 1870, passed by the Municipal 
Council of the township of Ernestown, on the 17th 
January, 1870, whereby the sale of intoxicating 
liquors, and the issue of licenses for the purpose, 
is prohibited within the township of Ernestown. 
under the authority of the Temperance Act of 
1864 (27 & 28 Vic. cap. 18). The affidavits show 
this to be a valid and subsisting by-law, and that 
it was brought under the notice of the magis- 
trates at the hearing of the respective charges. 

The ground of the application was that the 
memorandum of the justices showed the convic- 
tions to have been under the statute of Ontario, 
32 Vio. cap. 32, whereas it was contended that 
the conviction should have been under the Act of 
1864, 27 & 28 Vic. cap. 18. 

McKenzie, Q C, for the convicting justices and 
the prosecutor, shewed cause. 

Holmeiied supported the application. 

GwYNNB, J. — The point made in favor of the 
applicants is, that a person cannot be convicted 
of selling intoxicating or spirituous liquors with- 
out a license in the township of Ernestown, 
because, by reason of the by-law, the issuing of 
such license is prohibited. 

In my opinion, there is nothing in these cases 
to justify the issuing the writ.' The statute of 
Ontario, 32 Vio. o 32, s.l, enacts that **no person 
shall sell by retail any spirituous, fermented or 
other manufactured liquors, within the Province 
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of OtitHrii). withoui baTing first obtained a license 
nathorizinj; hiin so to do." as provided by the 
act. Tbo ac:t provides that these licenses shall 
be ii^.'^ued upon (be certificate of the clerks of the 
respective municipalities, which were empowered 
to pass by-laws for granting the certificates, and 
for declaring the terms and conditions upon which 
the licenses shall issue. 

Now, assaiuing a oomplaint to be made for 
selling spirituous liquora without a license, I am 
not at all prepared to say that a conviction which 
finds that the accused is guilty of that offence is 
bad because hetnay have adduced evidence which 
shows not only that he sold the spirituous liquors 
without a license, but that he could not have ob- 
tained a license, because its issue was prohibited 
by ft by -law. 

Since the passing of 82 Vic. cap. 32, any sale 
of intoxicating liquors Is in effect illegal as made 
without license, unless the accused has the pro- 
tection not only of a license, but also of a by- 
law of the municipality authorizing the same. 
Why may not, then, a person be convicted under 
32 Vic ' cap. 32, for selling without a license, 
when the accused produces a by-law prohibiting 
instead of authorizing the issue of a license ? 

I am not at all prepared to say that there is 
anythiuf! in the point made, even if the magis- 
trates had conclusively prepared and returned 
their conviction in the terms of their memoran- 
dum ; but it is said that in fact they have returned 
a conviction which sets out the by-law and con- 
victs the parties of selling liquor in violation of 
the by-law. 

However, whether this be so in fact or not, I 
do not enquire ; because it is quite apparent that 
the chars;e a«Tainst the accused was of selling 
liquor without any legal warrant to do so. and in 
fact in defimce of a law forbidding it. Now, in 
whatever form the magistrates may have ex- 
pressei their conviction of that offence, I appre- 
hend, if an appeal be not taken away, that the 
conviction would be amendable under 29 & 80' 
Vic. cap. 50, ihat is, that the charge which was 
before the magistrate should have to be heard on 
the merits, ** notwithstanding any defect of form 
or otherwise in the conviction," and, if necessary, 
upon the party complained against being found 
guilty, the conviction would be amended, so as 
to conform with the facts adduced. The matter 
then, if appeal be not taken away, being capable 
of being amended on appeal, I do not think that 
a certiorari should issue. But whether the con- 
viction be under 32 Vic. cap. 82, or 27 & 28 Vic. 
cap. 18, there is no appeal from this conviction 
to any court. Now, it would be defeating the 
object of the statute if, notwithstanding they 
declare that there shall be no appeal, still a 
party should be permitted to remove a convic- 
tion for the purpose of qua&hlng it in respect of 
a matter not appearing upon the conviction itself 
to be a defect rendering it bad, and which, if the 
appeal bad not been taken away, would have been 
rectified on an appeal. 

I do not think that these writs of certiorari 
should be granted, except in eases where there 
appears to be an absence of jurisdiction in the 
convicting justice, or a conviction, upon the face 
of it, defective in substance. 

Here the applicants in substance admit that 
they have sold the spirituous liquors contrary to 
law ; that is, without having such a license as 



made the act of sale legal. Under these circum- 
stances, I see no way in which they can be pre- 
judiced by the form of the conviction, whatever 
it may be, even though it be in terms for selling 
without a license contrary to 32 Vic. cap 3*2 ; 
and I therefore discharge the summonses with 
costs, to be paid by the respective applicants. 
Watts and Emery, to the parties called upon to 
show cause. 

Applieaiion rffuied with costs. 

ENGLISH BEFORTS. 

EXCHEQUER CHAMBER. 



Den HAM y. Spbmob. 

Practice — Action against British fubject residing abroad 
— "Cause 0/ action"— Common Law Procedure Act, 185S 
(15 a 16 Vict. c. 76), 88. 18 and 19. 

A marriage contract Was entered into by the plaintiff and 
defendant abroad. The plaintiff came to England, and 
was there followed by the defendant. Immediately on 
his arrival in England, the defendant wrote to the plain- 
tiff that he did not intend to fUlfil the contract and 
subsequently refused tu marry the plaintiff. 

A rule tu set aside a suit issued against the defendant un- 
der section 18 of the Common Law Procedure Act, 1852, 
was refused by the court (Kelly, C. B., dissent iente). 

Contra (per Kelly, C. B.), "Cause of action" means the 
whole and entire cause of action, both contract and 
breach. 

Semble (per Martin, B.), a marriage contract creating a 
personal i-elation between the pai-ties to it, is a continu- 
ing contract down to the time of its breach. 

Sichell V. Borch, 12 W. R. 34tt, 2 H. & C. 954 ; AUhuscn v. 
Malgat^jo, 16 W. R. 864, L. R. 3 Q. B. 340 ; Jackson v. 
Spittaly 18 W. R. 1162, L. R. 6 C. P. 542, commented on. 

[Kx. 19 W. R. 162.3 

Motion for rule to show cause why writ and 
subsequent proceedings in the above action should 
not be set aside, on the ground that the canse of 
action, if any, did not arise within the jurisdic- 
tion of the superior courts, under section 18 of 
the Common Law Procedure Act, 1852. The 
said section enacts as follows : — 

In case any defendant, being a Britiijh subject, 
residing out of the jurisdiction of the said su- 
perior courts, In any place except in Scotland 
or Ireland, it shall be lawful for the plaintiff to 
issue a writ of summons in the form contained 
in the Schedule A to this Act annexed, marked 
No 2, which writ shall bear the indorsement 
contained in the said form, purporting that such 
writ is for service out of the jurisdiction of the 
said superior courts; and the time for appear- 
ance by the defendant to such writ shall be 
regulated by the distance from England of the 
place where the defendant is residing ; nnd it 
shall be lawful for the court or judge, upon being 
satisfied by affidavit that there is a cause of 
action which arose within the jurisdiction, or iu 
respect of the breach of a contract made within 
the jurisdiction, and that the writ was personally 
served upon the defendant, or that reasonable 
efforts were made to effect personal service 
thereof upon the defendant, and that it came to 
his knowledge, and either that the defendant 
wilfully neglects to appear to such writ, or th:it 
he is living out of the jurisdiction of the said 
courts in order to defeat and delay his creditors ; 
to direct, from time to time, that the plaintiff 
shall be at liberty to proceed in the action in 
such manner, and subject to such conditions as 
to such court or judge may seem fit, having 
regard to the time allowed for the defendant to 



January, 1871.] 



LOCAL COURTS* & MUNICIPAL GAZETTE. 



[Vol. VIL— 13 



appear being reasonable, and to the other cir- 
cumstances of the case ; proTided always that 
the plaintiff shall, and he is hereby requiired, to 
prove the amount of the debt or damages claimed 
by him in such actiOQ, either before a jury upon 
a writ of inquiry, or before one of the masters 
of the said superior courts, in the manner here- 
inafter provided, according to the nature of the 
case, ns such court or judges may direct, and 
the makiug such proof shall be a condition pre- 
cedent to his obtaining judgment. 

This was an action for breach of promise of 
mHrriage. The oifer and acceptance of marriage 
were contained in letters which passed between 
the plaintiff and defendant at the time that the 
former was living in Calcutta and the latter at 
the Cape of Good Hope. The plaintiff came to 
England, whither she was followed by the de- 
fendant. When off Plymouth the defendant 
wrote a letter to the plaintilT, dated the 8th of 
April, in which he informed her of his intention 
not to fulfil his ftigagement. He subsequently 
refused to marry the plaintiff. The letter of the 
8th of April, was posted in Plymouth, and re- 
ceived, in due course of post, by the plaintiff on 
the 9th of April. 

Z>fly, in support of the motion. — The question 
turns on the construction of the words *' a cause 
of action which arose within the jurisdiction or 
in respect of the breach of a contract made within 
the jurisdiction" of section 18 of the Common 
Law Procedure Act of 1852. The contract in 
this case was certainly made out of the jurisdic- 
tion, therefore the defendant is not within the 
latter part of the sentence, nor is he, I submit, 
within the meaning of the words '*a cause of 
action which arose (?ithin the jurisdiction," for 
even admitting the breach to have occurred in 
England, ** cause of action" means the wbo!e 
cause of action, and embraces the contract as 
well as the breach ; and the former was not 
subsisting at the time that the defendant landed 
in England, for he had broken it by letter before 
disembarking. The authorities are divided as 
to the construction of the words in question. In 
1868, this court, Fife v. Round, 6 W. R. 282, 
held that the dishonour in England of a promis- 
sory note made and delivered to the plaintiff in 
France, but payable in England, was within the 
section. But in 1864, this court, in Sichell y. 
Borch, 12 W. R. 846, 2 H. & C 964— where the 
defendant, a foreigner residing in Norway, there 
drew a bill of exchange on £., after endorsing it 
to D.'s order, sent it by post to D. in London, 
who endorsed it to the plaintiff— held that the 
cause of action did not arise within the jurisdic- 
tion. However, in 1866, in Chapman v. CotlreU, 
18 W. R. 848, 8 H. & C. 866, 84 L, J. Ex. 186— 
where the defendant, a British subject residing 
in Florence, signed two promissory notes there 
as joint and several maker with his brother in 
London, t > whom he sent them by post, and his 
brother thereupon signed the notes and delivered 
them to the payees in England — this coart held 
that the '* cause of action" had arisen within 
the jurisdiction ; but this case is, it is submitted, 
dihtinguitthable from that preceding it, as the 
defendant's contract was not complete until the 
notes were signed and delivered by his brother, 
a ji»iht ninker in England. In 1868, the Court 
of Quet-n'b Bfiicb. in Allhuxen v. Malgarejo^ 16 
W. H 864, L. R. 8 Q B. 310, following Sichell 



Y. Botch, held that '* cause of action" must 
mean the whole cause of action ; that is, all the 
facts which together constitute the plaintiff's 
right to maintain the action. This case has 
been chronologically, but not otherwise, followf d 
by the case of JiicAwn v. Spittah 18 W. R. 1162, 
L. R. 6 C. P. 642, where the Court of Common 
Pleas has held that *' cause of action" is satis- 
fied by the breach of a contract arising within 
the jurisdiction ; but that case is clearly wrong, 
as it proceeds on the idea of an analogy existing 
between the present procedure and that of out- 
lawry. Now the foundation of the proceedings 
in outlawry was that the defendant uiu»t be in 
the jurisdiction, while the procedure introduced 
by the Common Law Procedure Act, is directed 
against those who are beyond the jurisdiction. 
I therefore submit that on this review of the 
cases, the balance of the authority is in the de- 
fendant's favour, and cause of action must mean 
'* whole causo of action." 

Petheram against the motion — This was a 
continuing contract, and therefore both breach 
and contract were in England ; but if the court 
is not of that opinion, then I submit that by 
** cause of action" is meant a substantial part of 
the cause of action, and that is the breach which 
it is admitted arose within the jurisdiction : 
Day's Common' Law Procedure Act, 1852, 8rd 
edit. p. 18. 

Cur. adv. vuU, 

PiaoTT, B. — I regret to say that there is a ♦ 
difference of opinion in this court, and as the 
other superior courts have also differed in the 
construction to be put upon the lauguatce of the 
Common Law Procedure Act, 1^52, s. 18. of that 
section I am bound to express my opinion The 
words which raise the dif&culty are a cause of 
action which arise within the juri-^iliiMiou '-or 
in respect of the breach of a coiitiai;t made 
within the jurisdiction." In the case of Sirkell 
Y. Borch I did not then differ from the rest of 
the court, but contented myself wiih expressing 
my doubts as to the correctness of the deci&ion 
of the court. The Court of Common Pleas, in 
the case of Jackson y. Spittal, have had this sec- 
tion under their consideration, and have affirmed 
those doubts. After full consideration. I adopt 
the language of the Common Pleas The Legis- 
lature, DO doubt, intended to give increased 
facilities to creditors against debtors who are 
out of the country, and for this I rely upon the 
words ** or in respect of the breach of a contract 
made within the jurisdiction" being used in the 
alternative. The present case arises upon facts 
which were correctly stated by Mr. Day, and 
that statement of the facts was accepted as cor- 
rect by the other side ; what we now havo to 
determine is the intention of the Legislature 
conveyed by the words *' cause of action." Mr. 
Day contends that the meaning of the words is 
the whole cause of action or all the facts which 
together constitute the plaintiff's right to main- 
tain the action. It seems to me that that is not 
the true meaning of the words, or the intention 
of the Legislature. 

The expression '* cause of action" means the 
breach of ,the contract. It is of course clear 
that a contract can be broken, but the breach 
alone would — and I think does -satisfy the lan- 
guage of the Legislature, and that is, I think 
made dear by the words used in the section. 
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To exemplify them — Suppose a contract made 
in China to deliver goods in England and the 
contract is broken by non-delivery, then I say, 
accordinfi; to this section, a cause of action would 
arise in England. The Act was intended to be a 
remedial Act, and I don't think we ought to 
narrow the words which the Legislature has 
made use of. * 

Martin, B. — I am of the same opinion. I 
think that this writ was rightly issued. The 
words of the section are, ** It shall be lawful for 
the court or judge upon being sati;<fied by affida- 
vit that there is a cause of action which arose 
within the jurisdiction or in respect of the breach 
of a contract made within the jurisdiction to 
direct, &o." The facts of the case are very 
short. 

It appears that the defendant wrote an offer 
of marriage from the Cape of Good Hope to the 
plaintiff at Calcutta, and she wrote from that 
place accepting his offer. She came to England ; 
he followed her ; but before landing at Plymouth 
wrote to her that he held himself disengnged 
from his promise. Now, in my opinion, there is 
this peculiarity in the contract of marriage that 
it is a continuing contract, and therfefofe when 
the parties were in England, the ont^ being at 
London and the other at Plymouth, It seems to 
me that there was a valid contract in England, 
and then the defendant having broken the en- 
gngement it follows that a cause of action arose 
within the jurisdiction. We were pressed by the 
judgment of this court in the ca^<e of Sichely. 
JBorehf but I am not embarrassed by that, for I 
still adhere to that judgment. The circum- 
stances of this case are. easily distinguishable 
from those in Sichel v. Borch ; there the defend- 
ant was a Norwegian, residing in Norway ; he 
may never huTe been in this country in his life ; 
be both drew and endorsed the bill on which he 
was sued in Norway. It would have been mon- 
strous on account of the dishonour of the bill 
here to have held that there was a cause of ac- 
tion within our jurisdiction, I therefore think 
that Sichel ▼ Borch was decided rightly, and I 
would decide both that case and the present, as 
they have been decided, if I had to decide them 
again. 

Kbllt, C.B. — I entirely agree with my brother 
Pigott, in regretting that there is a difference 
of opinion in the court on the construction of 
this section. In my opinion, ** the cause of ao- 
ion'' renlly means the whole and entire cause of 
action, and not merely such an act as the non- 
acceptance or non-delivery of goods. 1 think it 
almost obvious that that expression must include 
the making of a contract as well as its breach. 
My brethren read the words, <* cause of action," 
as if they were equivalent to breach of contract ; 
but it appears to me obvious that that is not the 
tneaning, for the words breach of contract are 
used immediately afterwards To treat non- 
payment, non-appearance, or non -delivery of 
goods as a cause of action is a mistake, for* swsh 
acts of themselves do not constitute a cause of 
action ; that which makes them so is the con- 
tract, and without the contract there can be on 
cause of action at all. I think therefore in the 
first place, that as the contrnct was not made in 
England, no cause of action did in this case arise 
within the jurisdiction Now, as to the words 
of the statute ou which this question arises, they 



are — **it shall be lawful for a cou»-t or a judge, 
upon being satisfied by affidavit tliRt there is a 
cause of action, which arose within the jarisdic- 
tion, or in respect of the brench of a contract 
made within the jurisdiction," &c. Now. the 
effect of the construction I put npon the words 
** cause of action" would be, that if in the cnse 
of a contract made abroad, soy for the delivery 
of j^oods in England, that contract were broken 
by the non-delivery of goods in England, no 
cause of action would arise within the jurisdic- 
tion ; but in the case of a contract made in Eu^. 
land, there a cause of action would arise, al- 
though the breach of the contract be committed 
abroad ; but if that construction be n^t right, 
why, it may be asked, did not the Legislature, if 
it intended that actions should be brought here 
for breaches of contracts ar ning in England, 
although the contracts were maWe abroad, usa 
half a dozen more words, and plninly express 
such intention. It seems to me, therefore, that, 
quite irrespective of authority, the meaning of 
this section is clear and obvious. But when we 
look at the authorities, several of which are in 
this court, and which terminate with the case of 
Sichel V. Borchf I think the balance of authority 
is in favour of my view of this section. I also 
look upon the case of AUhui^en v Malgar^jo^ de- 
cided in the Queen's Bench, as rightly decided. 
There it was expressly said that the cause of 
action means the whole or entire course of ac- 
tion. There it was expressly said that the cause 
of action means the whole or entire course of 
action. My brother Martin has dealt with this . 
case in a way that I cannot accede to. He says 
that the contract continued until the plaintiff 
and defendant came into this country ; but if 
that were the case the same riii};ht be naid of 
every contract if the parties to it happened to 
come to England, and where such an event hap- 
pened there would be nu necessity for the Act. 
Then as to the case of Jackson v Spitial, recently 
decided in the Common Pleas, I have looked 
through that ca.se with great attention, and it 
seems to me that they have purposely adopted 
such a construction of the section as would ex- 
tend the jurisdictiou of the superior oourt>. But 
I think such a construction would prejudicially 
affect thousands of persons, and would work 
positive injustice ; and therefore, with every re- 
spect for the decision of that court, and agree- 
ing, as I do, that it is generally a sound rule to 
put such a construction on an Act of Parliament 
as should have the effect of extending the juris- 
diction of the superior courts, I am unable, for 
the reasons I have given, to agree with that de- 
cision. I am therefore of opinion that in the 
case of a contract made abroad, but broken' in 
England, the ** whole cause of action" does not 
arise within our jurisdiction. 

Clkasbt, B. (after saying that a1thoui;lt not 
in court during the whole of the ca^te, he felt 
himself entitled to give judgment, as he had 
heard Mr. Day's argument, proceeded) — I agree 
with the majority of the court that the defend- 
ant's application ought to be refused. The ex- 
pression ** cause of action" is very Intel I i}?i hie, 
though if the words used had been *' whole c iuse 
of action" that might not, perhaps, have been so 
clear. Now when does the cause of action arise ? 
It seems to my mind clear that it arises when 
that is not done at the time at which it ought to 
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have been done, and when that takes place in 
this country then it follows that the cause of ac- 
tion arises here, or, in other words, the cause of 
action arises when something takes place incon- 
sistent with the obligations of the party ; now 
that in contract is the breach, and therefore, I 
hold that the cause of action can arise nowhere 
except where the breach occurs. As to the in- 
convenience which my Lord Chief Baron suggests 
would arise from our holding that actions can be 
brought in this country in respect of contracts 
made abroad, but broken in England, I confess 
t -.at it does not seem to me that any wonld arise,' 
fur such contracts would be interpreted accord- 
ing to the law of the country where they were 
made ; yet, as the breach has occurred in Eng- 
land, it seems to me ouly fair and reasonable 
that the action should be brotight in England. 
As to the case of contract made within but 
broken without the jurisdiction, if we expand 
the section it will read ** or that there is cause of 
acti(/ti in respect of the breach of a contract 
made within the jurisdiction,'' and the action, 
therefore, gives us jurisdiction over contracts 
made here, but of which the breach has arisen 
abroad. 

Eule Tffused. 



OBITUARY. 



[We shall be glad to receive fUll information under this 
head, from reliable correspondents, so as to enable us to 
keep as complete and accurate a record as possible.] 



THE HON. JOHN PRINCE, Q.C. 

(Extracted trom the Essex Record.) 

The Honorable John Prince, late Judge of 
the district of Algoma, better known to the 
public as Col. Prince, was born in Hereford- 
shire, England, on the 12th of March, 1796, 
and consequently upon his death at his resi- 
dence at Sault Ste. Marie, Algoma, on the 30th 
of November, 1870, was in the 75th year of 
his age. 

He was early in life devoted to the profes- 
sion of the law, and in 1821 was admitted to 
practice in all the courts of law and equity 
in England. He followed the practice of his 
profession in the Counties of Herefordshire, 
kent and Gloucestershire, until 1888, when he 
decided upon emigrating to America. His ex- 
traordinary fondness (amounting to a passion] 
for field sports, is said by those still living who 
remembered him at that time, to have been 
the cause of this sudden severance from a 
lucrative practice and all his home ties ; it is 
said he would occupy all his leisure at this 
time iff reading and dilating upon accounts of 
the deer and turkey shooting in Kentucky, 
which he then intended as his destination. 
Had he carried out his intention, with the 
knowledge we now have of him, and of the 
subsequent history of the country he proposed 
as his future home, a curious speculation 
might be formed as to the position of himself 
and family ; but the facts were that his course 
was changed by the influence, we believe, of 



some accidental companions of voyage, and 
in August, 1883, he finally settled in Sand- 
wich, two miles from where we write. 

In 1835 he went into Parhamcnt, and from 
this point of his career there were few men 
whose actions for twenty years after this time 
were more continually before the people of 
Ontario and Quebec than those of Col. Prince. 
From 1886 to 1860, he sat in the Parliaments 
of Upper Canada and irnited Canada, and for 
the latter few years, in the Legislative Council 
or Upper House of the United Provinces, to 
which, when nfade elective, the electors of 
Essex and Kent, the ** Western Division," 
returned as its representative the man who 
both counties always ** delighted to honour." 
Colonel Prince was the representative of the 
Western country ; but fte was not merely a 
representative in the House of Parliament, for 
— whether he were urging to its passage a bill 
for the admission of aliens to the real estate 
privileges of British subjects, and thereby' 
bringing American capital into the Province, 
or whether he were ordering the shooting on 
the spot of these same Americans when caught 
in the sin of piratical invasion and brutal 
murder, and thereby subjecting himself to 
abuses and misrepresentations, culminating 
in duels and court martials (and recent events 
have shewn his course to be the proper treat- 
ment of like marauding scoundrels after all), 
or whether he was arranging an agricultural 
show or cattle fair in a little Essex town on the 
plan of his old Herefordshire recollections, or 
haranguing in the principal city of Canada 
thousands on the then, to Conservatives, most 
exciting topic of the day, the payment of " re- 
bellion losses," in all circumstances, on all 
occasions, he was the representative man. 

He was called to the Bar and admitted as 
an attorney in Michaelmas Term, 1888, at the 
same time as the present Treasurer of the 
Society, and was elected a Bencher in the 
same term twenty years afterwards. 

In 1860 he was offered and accepted the 
situation of District Judge of the District of 
Algoma, which he never quitted until the year 
1870, when he visited Toronto in search of 
medical assistance which could not be of use, 
for he died suddenly on the morning of 
Wednesday, November 80, but quite calmly 
and free from pain. 

As a lawyer he was a remarkable instance 
of a practical application of the maxim that 
law is the highest reason, the best of common 
sense ; for, without being a student, he would 
almost instinctively seize upon the true bear- 
ing, and the inevitable result of a certain state 
of facts, and would astonish consumers of the 
midnight oil, by shewing that he knew the 
law without having read the cases. 

As a politician he was successful as regards 
the interest of the country, an utter failure as 
regards his own. He would urge with the 
whole power of his intellect some measure he 
deemed for the good 6f the country, utterly 
indifferent to the fact that the ministry he 
profts8sed to support at the time were its op- 
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ponents. He never could be made to under- 
stand the necessity which seems now-a*days 
to be so universally admitted, the necessity 
for party government He never held oflSce. 
As both lawyer and politician his distin- 
guishing characteristic was his eloquence, elo- 
quence which would sometimes rise, especially 
in his references to the classics (for he was 
a scholar of old Hereford College, and no 
mere "crammer" of Latin and Greek), to 
the height of oratory. And with his elo- 
quence, with the expression i)f his thoughts in 
the most fluent and fitting language, was joined 
almost all the advantages which subserve it, 
ease of manner, power and pliability of voice, 
and a most gracious and commanding pre- 
sence. But the feature of Colonel Prince's 
character, upon which most of those who 
knew him well fixed their attention, was 
always his manliness, his independent asser- 
tion of not what always was right, but always 
what he thought to be so, and his generous 
and disinterested recantation of such opinions 
when he thought them to have been wrong. 

His warm impulsive nature, fed by and 
resting upon a superb bodily constitution, led 
him to error as well as to truth, but in either 
event men came to know that what he did he 
did with all his heart, and that that heart was 
never sullied by anything mean, sordid, or 
dishonest 

Two biographical sketches of Colonel Prince 
have been published, one by Mr. P. Taylor, in 
I860, another by Mrs. Jamieson, in the earlier 
portion of the Colonel's Parliamentary career, 
we think about 1838. 



Tub LOWEST Tknd&r — The advertising colamns 
of the daily jouni:iUcont>iiQ pii;es ofiuvitatious 
for tenders idsu^d by Qoveriinient departments, 
uoions, insLitutioiis, and companies. The persons 
apOQ whom dovoivest the duty of drawing these 
notices arc accustomed to add a note that the 
advertisers do not *bind themselves to accept the 
lowest or any tender. ' It is so rarely that these 
caatioas words are omitted that it is difficult 
to believe that they are the merest sarplusage. 
They look so exactly alike the offspring of some 
decided case. Tet a judgment lately delivered 
by the Court of Common Pleas and printed in the 
November number of the Law Journal Rtporit 
show plainly enough that they have their origin 
in nothing but the wariness of advertisers, and 
that the effect of the proposition would be pre- 
cisely the SAme if they were omitted. In Spencer 
V Harding, 89 Law J. Rep. (n.8.) C. P. 839, the 
defendants issued a circular in which they stated 
that they had been instructed to offer to the 
wholesale trade for sale by tender the itook-in- 
trade of E. & Co., amounting, as per stock book 
to a definite sum of money, and which would be 
sold at a discount, in one lot. They also stated 
in the oirculnr the day and the hour when the 
tenders would be rt^ceived and opened at their 
offices. The plaintiffs made a tender, wbioh they 
allefi^ed to be the highe&t. and brought an actitm 
ai^ainst the defendants for not accepting. The 
pJHintiffs contended that the case was analogous 
tu thoBO in which a person has been held liable 



to pay a reward offered by advertisement. But 
Mr. Justice Willessaid that the analogy supposed 
would exist if the defendants had in their circular 
undertaken to acc**pt the highest bidder: as it 
was, there was nothing more than a prnclamation 
that the defendant desired to have offers made 
them for the stock We shall be coriourf to i>ee 
whether this decision will eiii^>oMen ad^ertiHtTH 
to shorten their notices by oueTiue. — LovJonnKil. 



Lkgal AraoatSMS — The defendant's counsel, 
in a breacb of promise suit, having; argued th:it 
the woman had a lucky escape fron one who had 
proved po incoll^<tant, the jud^e remarked that 
**whHt thd woman looses is the roan as he onght 
to he." Afterward, when there was a debate :is 
to the adTiHability of a marri^ige between a man 
of forty-nine and a girl of twerty. hi^ loid^hip 
remarked that "a man is aa old as he feela; h 
woman as old as she looks. " 



APPOINTMENTS TO OFFICE. 

COUNTY JUDGE. 
THE HON. WALTER RAE McCREA, of the Town of 
Chatham, in the County of Kent, to be Judge of the Pro- 
visional Judicial District of Algoma, vxu Hon. John 
Prince, deceased. (Gazetted December 24th, 1870.) 

COUNTY ATTORNEY. 
JOHN BAN McLELLAN. of the Town of Cornwall, 
Esquire, Barrister-at-Law, to bs Coanty Attorney and 
Clerk of the Peace for the United Coanties of Stor:nont, 
Dundaa and Glengary, vice, James Bethane, rcsi^rned. 
(Gazetted December 3rd, 1870.) 

DEPUTY CLERK OF CROWN. 

PRANK E. MARCON, of Smdwich, Goiitleman, Attor- 
ney-at-Law, to be Deputy Clerk of the Crown and Clerk 
of the County Court of the County of Esdesc. (Gazettwl 
1st October, 1870.) 

WILLIAM ALEXANDER CAMPBELL, of the City of 

Toronto, Esquire, to be Acting Deputy Clerk of the Crown 

and Clerk of the County Court of the County of Kent, rice 
T. A. Ireland, deceased. (Gazetted 1st October, 1870.) 

REGISTRAR. 
JOHN COPELAND, of the Township of Cornwall, 
Esquire, to be Registrar for the County of Stormont, vict 
George Wood, resigned. (Gazetted November 19th, 1870.) 

NOTARIES PUBLIC. 
GEORGE FREDERICK HARMAN, of the Yillage of 
Orangeville, Esquire, Barrister-at-Law ; THOS. DIXON, 
of the Village of Durham, Esq., Barrister-at-Law ; ARCH. 
BELL, of the Town of Chatham, Gentleman, Attomey-at- 
Law. (Gazetted NoTember 5th, 1870.) 

FRANCIB R BALL, of the To^iTi of Woodstock, and 
EDWARD MERRILL, of the Town of Picton, Esquires, 
Barristers-at-Law. (Gazetted November 12th, 1870.) 

SIMON HARRISON PAYNE, of Colbome, Gentleman, 
Attomey-at-Law. (Gazetted November 26th, 1870.) 

JOHN HENRY GRASSETT HAGARTY, of the City 
of Toronto, Esquire, Barrister-at-Law. (Gazetted Decem- 
ber Srd, 1870.) 

ADAM HENRY MEYERS, jun. . of the City of Toronto, 
Esquire, Barrister-at-Law. (Gazetted Dec. 17th, 1870.) 

ROBERT OLIVER, jun., of the Town of Guelph, Esq., 
Barrister-at-Law. (Gazetted December 24th, 1870.) 

ALEXANDER S. WINCH, of the Town of Dnndas, 
Gentleman, Attomey-at-Iiaw. (Gazetted SIst December, 
1870.) 
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DIARY FOR FEBRUARY. 



1. Wed. 

2. Thur. 

3. Frid. 

4. Sat. 

5. SUN. 

6. Mon. 

8. Wed. 

9. Thur. 



10. Frid. 

11. Sat. 

12. SUN. 

13. Mon. 
14 Tues. 

15. Wed- 

16. Thur. 



17. Frid. 

18. Sat. 

19. SUN. 
22. Wed. 
24. Frid, 

26. SUN. 

27. Mon. 



Last day for Co. Trea. to ftrnish to Ck of Mun. 

in Go's list of lands liable to be sold for taxes. 

Assessors to complete rolls, unless time ext. 
Examination of Law Students for call to the Bar 

■with Honors. 
Examiaatioa of Law Stud, for call to the Bar, 
Exam, of Art Clerks for certificate of fitness. 
Septuageai'ma Sunday. 
Hilary Term begins. Articled Qerks going up 

for inter-examination to file certificate. 
Inter-examiuation Law Students and Articled 

Clerks. New Trial Day, Queen's Bench. 
New Trial. Day, Common Pleas. Last da^^ for 

setting down and gfiving notice of re-hearing 

in Chancery 
Paper Day, Q. B. New Trial Day, C. P. 
Paper Day, C. P. New Trial Day, Q. B. 
Sexagesima Sunday.- 

Paper Day, Q. B. New Trial Day, C. P. 
~ " " Paper Day. C. P. New Trial 



St Valentine. 

Day, Q. B. 
Paper Day, Q. 
Paper Day, G. 



B. New Trial Day, C. P. 

_^ ^, _.P. Open Day, Q. B. Re-hcar- 

mg Term in Chancery commences. Last day 
for service of summons for Co. Court, York. 

New Trial Day, Q. B. Open Day, C. P. 

Hilary Term ends. Open day. 

Qainquagtsitna Sunday. 

Ash Wednesday. 

St. Matthias. 

1st Sunday in Lent 

Last day for declaration County Court York. 
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I AND 

MUNICIPAL GAZETTE. 

PEBRTJABY, 1871. 

GENERAL SESSIONS OP THE PEACE. 
Jurisdiction in cases of Perjury. 

Our attention has been called to the above 
subject by various articles that have lately 
appeared in our public papers, and by discus- 
sions that have taken place thereon. Upon 
looking into the matter, we are compelled to 
admit that it is a subject by no means free 
from doubt as to whether the Court of General 
Sessions of the Peace has power to try cases 
of perjury or not We will endeavour, how- 
ever, to give some \iea, of how the matter rests. 

Our Act (Con. Stat. U. C. cap. 17) relating 
to General Sessions does not so much con- 
stitute a new Court, as continue and make 
valid the commissions and authority under 
which the Courts had been formerly holden, 
that is, prior to 4:1 Geo. III. It will be noticed 
that the County Courts, and some of the other 
Courts, have special acts^ by which they were 
constituted Courts in Upper Canada ; whereas, 
as mentioned before, Courts of Quarter Ses- 
sions were only confirmed and continued by 
the first act of our Legislature which specially 
refers to them. This being so, it becomes 



necessary to enquire under what authority 
were the Courts of General or Quarter Ses- 
sions in this country first held. We should 
say, by the act introducing the criminal law 
of England in this Province. 

Now, our .act respecting these Courts says 
nothing in reference to jurisdiction ; in which 
case we must fall back on the English law, 
and ascertain what law governed the j urisdic- 
tion of Courts of General Sessions in England 
when the criminal law was introduced into 
this Province. 

The Court of General or General Quarter 
Sessions of the Peace was established in 
England in the reign of Edward III, for. the 
trial of felonies, and of those misdemeanors 
and other matters which justices of the peace, 
by virtue of their commission or otherwise, 
might lawfully hear and determine. The 
statute 24 Ed. III. cap. 1, states what offences 
may be tried by these Courts, and, after 
enumerating a large number of different classes 
of cases, goes on to say, "and to hear and 
determine all and singular the felonies, tres- 
passjes, &c., according to the law and statutes 
of England." There was some considerable 
doubt entertained as to what the words ** felo- 
nies '' and "trespasses" included, and what 
constructions ought to be placed upon them ; 
but the authorities now seem to be agreed 
that, with the exception of perjury at common 
laiDj and forgery at common law^ the Court of 
Quarter Sessions has jurisdiction of all felo- 
nies whatsoever — even murder (2 Hawk. P.C. 
cap. 8^ sec. 63). 4t has been long ago settled 
that for perjury at common law, an indictment 
at the Quarter Sessions will not lie (see 2 
Hawk. P. C. cap. 8, sec. 64; E. y. Bainton^ 
2 Str. 1088); but perjury under the statute 
5 Eliz. cap. 9, is within the jurisdiction. 
In a case that came up before Lord Kenyon, 
C« J. : R, V. Riggins, 2 East. 5 (an indictment 
for soliciting a servant to steal goods from his 
master), it was argued that the case did not 
fall within the jurisdiction of the Sessions, 
but his Lordship said, " I am clearly of opinion 
that it is indictable at the Quarter Sessions, 
2^s falling within that class of offences which, 
being violations of the law of the land, have a . 
tendency, it is said, to a breach of the peace, 
and are therefore cognizable by that jurisdic- 
tion. Of this rule there are indeed two excep- 
tions, namely, forgery and perjury; — why 
exceptions, I know not; but having been 
expressly so adjudged, I will not break through 
the rules of law." ^s Lordship, in referring 
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to the above exceptions, no doubt alluded to 
the common law offences, perjury under the 
statute of Elizabeth not having been decided 
to be without the jurisdiction. 

Such being the state of the law when it was 
introduced into this country, has the juris- 
diction of the Sessions been diminished or 
changed by any Provincial act ? 

But before going further, we may mention 
that the English law has been altered by Imp. 
Stat 6 & 6 Vic. c. 88, s. 1, and the jurisdiction 
of the General Sessions greatly lessened. By 
that statute, among other crimes excepted 
from its jurisdiction, are the crimes of murder, 
perjury, subornation of perjury, forgery, &c. ; 
but this statute having been passed long sub- 
sequent to the time when the English criminal 
law was introduced into Canada, does not 
affect our law on the subject. It may be said, 
from the fact of the crimes before mentioned 
being expressly excepted from the jurisdiction 
of the General Sessions, that the English 
Legislature considered that such crimes were 
not before then without the jurisdiction of 
these Courts; but this does not necessarily 
follow, as the law was very properly defined 
so as to prevent any doubt or uncertainty as to 
the jurisdiction. 

If we, then, have no special enactment ex- 
cepting these crimes, it would seem that, as re- 
gards them, the jurisdiction of General or 
General Quarter Se^ions of the Peace still 
exists. The only act since the act first referred 
to (Con. Stat U. C. cap. 17), bearing on the 
subject, is the act of 24 Vic. cap. 14, which 
abolishes the power of the Quarter Sessions to 
try treasons and felonies punishable with 
death. This act was, however, repealed by 
Dominion statute 82 & 88 Vic. cap. 86. The 
Dominion Act 82 & 88 Yic. cap. 29, sea 12, 
withholds jurisdiction from the Sessions in 
cases of felony punishable with death, and libel ; 
and cap. 21 withholds it in cases of firaud by 
agents, bankers, factors, trustees and public 
officers (vide sec 92) ; and 82 ^ 88 Via cap. 20, 
in certain offences against the person, set forth 
in sees. 27, 28 & 29, withholds jurisdiction ; 
so that, with these exceptions, the power of 
the Quarter Sessions is the same as before. 

It will be noticed that the Act respecting 
Perjury (Dom. stat 82 & 88 Vic cap. 28, 
sec. 6), empowers the judge, &c., to direct that 
any person guilty of perjury befqre him shall 
be prosecuted, **and to commit such person 
so directed to be prosecuted until the n^t 



term, sittings or session of any Court having 
power to try for perjury." Now, the language 
of the English enactment 14 & 15 Yic cap. 100, 
sec 19, from which ours is taken, after pro- 
viding that it shall and may be lawful for any 
judge, &c, to direct, &c, is as follows : " and 
to commit such person so directed to be pro- 
secuted until the next session of oyer and 
terminer or gaol delivery for the county or 
district where," &c ; indicating that the juris- 
diction over such cases in this country is not 
confined to the assizes only, as in England. 
From all which, we take the deduction to be, 
that in cases of perjury at common law, the 
Court of General Sessions of the Peace has no 
jurisdiction ; in cases of perjury under the 
statute of Elizabeth (this statute relates to 
perjury by witnesses only) the Court has 
jurisdiction. In cases of forgery at common 
law, it has not jurisdiction : £. v. Tarrington^ 
Salk. 406; R. v. Gi^hs, 1 East 173. As, 
however, the statute of Edward provides that 
if a case of difficulty arises upon the determi- 
nation of the premises, that judgment shall in 
no wise be given unless in the presence of one 
of the justices of one or the other Bench, or 
of one of the justices appointed to hold the 
assizes, it is not at all probable that the jus- 
tices sitting in General Sessions will take upon 
themselves to determine crimes of the more 
serious nature, but will exercise the power 
above given them of allowing such crimes to 
remain over for the judge holding the assizes. 

We do not feel that we have arrived at a 
very satisfactory conclusion — certainly not at 
the generally conceived idea ; but in view of 
the premises, we can form no other opinion 
on the matter. 

It is not improbable that the jurisdiction of 
the Court of General Sessions will soon be 
fully settled by a decision of one of the Supe- 
rior Courts of Common Law, as we under- 
stand a case was reserved lately by one of the 
County judges, upon the ground that he had 
doubts, and desired to have the opinion of the 
Court of Queen's Bench as to whether or not 
the Courts of General Sessions have jurisdic- 
tion in cases of forgery. 
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HASTY LEGISLATION. 

Our attention has been called to this sub- 
ject by one or two recent cases (I?i ra Motta- 
shed and the Corporation of the County of 
PrinM Edward, 80 U. C. Q. B. 74; In re 
Watts and In re Emery, 6 C. L. J., N.S., 17) 
which may serve to indicate the importance of 
careful consideration before placing a new 
enactment upon our statute book, and the 
danger which exists, or may exist, if the ambi- 
tion of our local Solons to do their part in 
making laws for the Province is not tempered 
and controlled by careful reflection. 

It is no doubt a grand thing to have one's 
name thus associated with the history of the 
country, and to know that a grateful posterity 
will refer to Smith's bill on the dog-tax, or 
Jones' act for regulating the procedure in the 
election of fence viewers, with a feeling of 
reverential awe for the genius which suggested 
and the comprehensive ability whiph created 
such stupendous enactments ; but our legal 
records are not without warnings from which 
we may learn to dread the misera aervitus 
that must always exist where jus est vagum, 
and we have suffered more than once or twice 
already from the evil effects of hasty legisla- 
tion. " It is seldom possible," says Lord St 
Leonards, " to understand a repealing act, 
unless we have a competent knowledge of the 
law repealed," and, we may add, it is never 
wise to incorporate new provisions into the 
body of our statute law without first consider- 
ing well the existing enactments upon the 
subject to be affected, and their relations to 
the change proposed. 

Especially is this the case at present, when 
these enactments mast be sought for through 
the sixteen or eighteen volumes of statutes 
which, with the two volumes consolidated in 
1859, embody the results of legislative vrisdom ' 
durmg the past twelve years ; and in our own 
Province the dangerous possibility is now ren- 
dered even less remote by the absence of a 
second chamber, which should correct and 
control the legislation of our House of As- 
sembly. 

One among the many instances to which we 
might refer in justification of these ^remarks is 
afforded by the Act of 82 Vic, c. 82 (Ont), 
entitled ** An Act respecting Shop and Tavern 
Licenses," which amends and repeals several 
prior statutes, and is itself amended by the 
Provincial Act of 38 Vic c. 28. 



It would be unjust to the honourable framer 
of this bill to suppose that he was unacquaint- 
ed with the previous enactments upon the 
subject, and indeed the 30th section of the 
Ontario statute is borrowed almost verbatim 
from the 29th section of the Statute 27, 28 Vic. 
c. 18, the well known Dunkin Act of 1864. 

It seems, however, not a little singular that 
the existence of the prior enactment should 
have been in the later one so completely 
ignored that it is not once mentioned, although 
several of its provisions are directly affected 
by the constitutional change of 1867, and 
others are practically repealed by the Act of 
1868-9. 

By the first section of the Act of 186'4 it is 
provided, that ** the municipal council of every 
county, city, town, township, or incorporated 
village shall have power to pass a by-law for 
prohibiting the sale of intoxicating liquors '* 
therein, and the subsequent sections (2-9) 
regulate the form, mode of passing, and time 
of coming into force of such by-law. By the 
sixth section of the Ontario Act this power is 
transferred to the Police Commissioners in 
cities, and the approval of the electors, in the 
case of such a prohibitory by-law, is' to be 
signified in the manner provided by 29-80 
Vic. c. 51, the Municipal Act of 1866. 

The 10th section of the Dunkin Act pro- 
vides for the concurrence of neighbouring 
municipalities, and is not, it appears, repealed 
by the Act of 1868-9. 

The 13th section of the prior act fixes Ihe 
penalty for each offence at not less than $20 
nor more than $50, and provides (sec. 17, sub- 
sec. 2), that when several offences are included 
in one complaint the maximum penalty im- 
posable shall be $100. By section 22 of the 
Ontario Statute it is enacted that the penalty 
for selling without license shall be, for the 
first offence "not less than $20 besides costs, 
and not more than $50 besides costs," for the 
second offence, imprisonment with hard labour 
for a period not exceeding three months, and 
for a third or any after offence, imprisonment 
with hard labour for six months. 

By the Dunkin Act the prosecution must 
be brought *^ by or in the name of the collec- 
tor of inland revenue within whose official 
district the offence was committed, whenever 
he shall have reason to believe that such of- 
fence was committed, and that a prosecution 
therefor can be sustained," Ac. (sec. 14, sub. 
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sees. 1 and 2). Under the later statute, "any 
person may be the prosecutor or complainant" 
in every case, and *' the prosecutor or com- 
plainant shall be a competent witness " (sec. 
25), even though entitled to a part of the 
penalty (sec. 27). 

By the Dunkin Act it is provided that 
"every such prosecution shall be commenced 
within three months after the alleged offence," 
(sea 15) ; by the Ontario Act this is altered, 
in prosecutions for selling without license, to 
twenty days, (sec. 25,) and to two months in 
«ome other cases, (sec. 26). (See Regina v. 
Mason, 29 U. C. Q. B, 434.) 

Under the Act of 1864 the penalty is to be 
disposed of as provided in sec. 84, sub-sees. 
1-3: under the Act of 1868-9 one-half goes to 
the prosecutor and the remaining moiety to 
the Treasurer of the Municipality in which 
'the offence was committed (sec. 81). 

Any prosecution for an offence under the 
Act of 1864 "may be brought before a Sti- 
pendary Magistrate or before any two Justices 
•of the Peace for the county wherein, &c., or 
^before a Recorder or Police Magistrate, or the 
Mayor of a town not having a Recorder or 
Police Magistrate, (sec. 14, sub-sec. 3). The 
analogous case under the later Act, is governed 
by sec. 26, which provides that prosecutions 
for selling liquor contrary to a prohibitory 
by-law may be brought and heard before any 
-one or more Justices or before a Police Magis- 
trate, though in prosecutions for selling with- 
out license two Justices are still required to 
form the tribunal (sec. 25). 

Sections 26 and 28 of the Dunkin Act which 
provide for the summoning and examination 
of witnesses, are not repealed by the Act of 
1868-9, and might therefore, it is apprehended, 
still apply to cases coming under section 6, 
•sub-section 7 of the Ontario Statute. 

Section 36 of the Act of 1864 provides that 
no conviction, &c., shall be removed by certio- 
rari^ &c., and takes away the right of appeal 
to the Sessions except in certain cases. The 
Act of 1868-9 (sec. 36) allows an appeal ex- 
cept on conviction of selling without license 
or for keeping a disorderly house. 

Under the Act of 1864 no liquor was to be 
sold or drunk on the premises in any case 
(except by a traveller or "bond fide lodger, ) from 
9 p.iC on Saturday to 6 a.m. on Monday, ex- 
cept for medicinal purposes (sec. 44). The 
Ontario Act changes the hour of closing on 



Saturday to 7 p.m., and omits the enabling 
clause as to travellers and "bond fide residents 
(sec 23). 

In default of payment of penalty and costs, 
power Is given to the convicting Justice or 
Justices under either Act to issue a distress 
warrant or to order imprisonment in the coun- 
ty gaol — under th^ Act of 1864 for three 
months, and under the Provincial Act for 
thirty days; but under the latter Act this 
can only be ordered after it has been preceded 
by a distress, (sec. 31,) whereas under the 
earlier Statutes power was given the Justices 
to imprison in many cases in the first instance 
(sees. 30, 31). 

The provisions of the Dunkin Act as to the 
liability of pai:ties who supply liquor to 
intoxicated persons or afler notice, remain, it 
appears to us, unaffected by our Provincial 
Statutes, and the clauses of the latter as to 
cases of compromise or composition have no 
equivalent sections in the earlier enactment 

The written authority required by sec. 45 
of the Dunkin Act to entitle constables to 
enter an inn, &c., is, by sec. 29 of 82 Vic. c. 
32, and its amending section, 83 Vic, c 28, 
8, 8, apparently rendered unnecessary ; but it 
is not expressly dispensed with, and a ques- 
tion might fairly arise upon the construction 
of the two enactments. 

We have, we trust, said enough to render 
apparent the evil effect of such hasty legisla- 
tion as is disclosed by the preceding remarks, 
and of allowing such sweeping generalities 
as "all other Acts or parts of Acts which 
may be inconsistent with this Act," to take 
the place of a more definite enumeration of 
the Statutes intended to be repealed. We 
venture to think our legislators would better 
fulfil their duty to their constituents and to 
the country, if, iAstead of occupying them- 
selves, at the expense of their constituents, 
with matters which had much better be left 
alone, they did the existing Statutes the hon- 
our of reading and inwardly digesting them, 
before attempting to make new ones, and 
throwing, as they have done, upon the Bench 
and the Profession, the almost hopeless task 
of selecting from such a crude mass of chaotic 
contradictions, the disjecta membra of a sys- 
tem of Canadian jurisprudence. 
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SELECTIONS. 



HUMOROUS PHASES OF THE LAW. 
{Continued from page 6.) 

If there is not now, there some time will be, 
a special department in lunatic asylums for 
the treatment of lawyers who have become 
insane in the investigation of the law of chari- 
table trusts and religious uses, and especially 
in the endeavor to ascertain what is at present 
the rule on these subjects in this state. I 
have too much regard for my own reason and 
that of my readers to attempt any analysis of 
the legal situation of these questions, but will 
offer a few suggestions upon th^m in a moral 
point of view, or rather a legal-moral point of 
view, for law and morals are so bound together 
that it is difficult to sej^rate them. 

Some philosophers teach that every huihan 
action, jeven if it have the semblance of cha- 
rity, springs from selfishness. Thus,, if I give 
a beggar a sixpence, it is not on account of the 
beggar, but because it confers pleasure on my- 
self. This is a hard view of human nature, 
but has some plausibility. It could hardly 
be on this theory alone that a rich man im- 
poverishes his family by giving his estate to 
found a church or an hospital. Some other 
influence must enter into the operation, such 
as fear. The churchmen have always had 
such powers of persuasion, that it has been 
found necessary to check them by legal re- 
strictions. Poverty was inculcated to certain 
orders of monks, no doubt the better to fit 
them as beggars. At all events their begging 
has always been remarkably potent and at- 
tended by most remarkable responses. They 
have prevailed on moribund and wealthy sin- 
ners with as much certainty, if not by the 
same means, as the highwayman in the ballad 
on the coachman ; who 

*' Pat an ounce of lead in his nob 
Kudi purwailed on him to stop." 

Swinburne, who is one of the most enter- 
taining writers in the world, gives, in his trea- 
tise on wills, the case of a monk, who came to 
a dying gentleman, to make his will. The 
monk asked the gentleman if he would give 
such a manor and lordship to his monastery. 
The gentleman answered yea. Then if he 
would give such and such estates to such and 
such pious uses. The gentleman answered 
yea, to them all. The heir-at-law, observing 
the covetousness of the%nonk, and that all the 
estate would be given from him, asked the 
testator if the monk was not a very knave, 
who answered yea. And upon the trial, for 
the reason aforesaid, it was adjudged no will. 
The New York legislature may have read or 
heard of this scene, for in 1848 they enacted 
that no testamentary gift to any benevolent, 
charitable, scientific, or missionary society or 
corporation shall be valid, unless the. will be 
executed at least two months prior to the tes- 
tator's death ; and, if he leave a wife, child or 
parent, the gift shall be valid to the extent of 
one-quarter of his estate, but no more. In 



1860 the extent to which such bequests are 
valid was enlarged to one-half the testator's 
estate, and literary and religious associations 
and corporations included within those pro- 
visions. This would have been an awkward 
provision for the benevolent gentleman who 
should desire to leave money to portion de- 
serving old maids* and let his own daughters 
pine in single-cursedness for want of portions ; 
and to the other person, with a nautical pas- 
sion, who should yearn to sft up a posthu- 
mous lif&J>oat^\ compelling his boys to '^pad- 
dle their own canoe ;" or to a third, who hav- 
ing been possessed in life by "the root of all 
evil," should, when death approached, con- 
template bestowing his estate to plant a 'bota- 
nical garden^X leaving his daughters to fade 
as wall-flowers, and his sons, having sowed 
their wild oats, to go to seed in perjury ; all 
of which testamentary schemes have been held 
to come within the definition of charitable. 
Such testators ought to remember and act 
upon the adage, V Charity begins at home." 

Those who build up great religious trusts, 
to the exclusion of family, should think upon 
the scripture : " If any provide not for his 
own, and specially for them of his own house, 
he hath denied the faith, and is worse than an 
infidel." If one were to believe all the clergy 
tell them, he must conclude that gifts to re- 
ligion are the best pecuniary investments he 
can make in life. They tell us that the more 
money one gives away, the more money he 
will get in return. Now there are two objec- 
tions to this argunient of the church. First, 
it is a very sordid and niean appeal ; and sec- 
ond, it is not truje, in a pecuniary sense. " To 
him that hath shall be given." One should 
give to good objects according to his means, 
but let him not be urged by any such appeal 
to make an extravagant or disproportionate 
donation, however deserving the object Let 
him not be seduced by those convenient blank 
forms of testamentary gifts, which the great 
religious publishing houses put forth on the 
covers of their publications. No matter how 
pure a ipan*s motives, he has no right to ignore 
the claims of blood. , It is possible that he 
may be absorbed by religious zeal to such an 
extent as to deny the faith which he would 
advance, and in his efforts to convert the 
heathen, he may become worse than an infidel. 

When a man is about to die, he ought to 
forgive his enemies, but occasionally we find a 
will perpetuating the testator's spite and sense 
of earthly injuries. Such was Dr. Rowland 
Williams' recent will. The testator was a 
contributor to the famous volume of " Essays 
and Reviews," published in England some 
years ago, and author of the article therein 
entitled "Bunsen's Biblical Researches," on 
account of which he was prosecuted before the 
court of Arches, convicted and sentenced to 
suspension for one year — a sentence afterwards . 

* Stat. 43 Eliz. ch. 4. 

f Johnson v. Swan, 3 Madd. 457. 

X Townley v. Bedell, 6 Vea. 194. 
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revoked. He was once professor in the Col- 
lege of St David's, Lampeter, South Wales, 
but having some difiQcuIty with the faculty, 
he exiled himself to a neighboring town, where 
he died, leaving in his will £50 to the town of 
Lampeter, one-third of the income of which is 
perpetually to be given to the town crier " for 
making proclamation once a year, about mid- 
summer, on a market day, that I, Rowland 
Williams, never consented to the election of 
George Lewellin to a scholarship in this col- 
lege, but in this as in other things I was foully 
slandered by men in high places ; because I 
loved righteousness and hated iniquity ; there- 
fore, I died in exile; but while unjust men 
permitted me, I kept both the needy student 
by his right, and defended the alms of the 
altar of God." It remains to be seen whether 
this direction will be executed. Should it be 
approved, it would become a bad precedent, 
for scores of men might adopt the same pecu- 
liar expedient for perpetuating their censure, 
and it would thus result in a crying evil. 
Market day alone would not suffice, nor mid- 
summer's heats, but every day, Sundays not 
excepted, summer and winter, would be vocal 
with the uncherubic officials, who continually 
would cry. 

The last thing that is done to a man is to 
build a monument over his remains. A few 
thoughts on bequests for such purposes will 
form a fitting close to this paper. The topic 
has been suggested to my mind by the testa- 
ment of a distinguished soldier, recently de- 
ceased, in which there is a bequest of $50,000 
for a mortuary monument. It has been held 
that the erection of a monument to perpetuate 
the memory of the donor is not a charitable 
purpose : Melich v. President of the Asylum, 
1 Sack. 180. The question arises, is such a 
bequest to be applauded, even if sustained in 
courts of law ? Can it answer any useful pur- 
pose ? Is it not a monument to the testator's 
vanity ? A monument at Thermoyplse or 
Bunker Hill, commemorating a great event, 
and erected by a grateful people, incites the 
beholder to patriotism. A monument to an 
individual; even, provided it springs from the 
gratitude of others, is an appropriate offering. 
But is it not better to leave the erection of 
such a monument to that grateful people or 
those mourning relatives ? Of course I am 
speaking of very costly erections. How is 
•such a bequest defensible in morals, when 
Lazarus, with his sores unhealed, may lie at 
the foot of the costly pile, and houseless 
wretches may cower under its shelter to escape 
-the north wind ? Let the great equestrian sta- 
tue be set up, then ; it will only serve to re- 
mind the moralist of posthumous pride that 
-goes on horseback, while living poverty hob- 
hies a-foot. 

On reading the foregoing it strikes me that 
it is not strictly " humorous." It sounds more 
like a sermon. But a sermon on legal matters 
is a humorous idea, and it may go for what it 
is worth, as humorous or serious. — Albany 
Law Journal, 



SIMPLE CONTRACTS & AFFAIRS 
OP EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

InSURANCB — A.SSIQNMENT OF PoLTOY — EVI- 
DENCE OF ASSENT BY COMPAJIY — SeCOND INSUR- 
ANCE — Proof of Notice. — In an action on a fire 
policy, issued to the plaintiff, the declaration 
alleged an a^jsigoinent of the policy and of the 
property insured to one M., and by M. to B. & 
P., with the assent of defendants, before the 
loss, and that the plaintiff sued as trustee for 
B. <k P. The second plea denied the assignment 
to B. <tP., and defendants* assent ther-eto. The 
third plea set out a condition that notice of any 
other insurance should be given, so that a memo- 
randum thereof might be endorsed on t^e policy, 
otherwise the policy should be void; and alleged 
another insurance effected by B. & P., without 
notice given or endorse-l To this the plaintiff 
replied thnt notice of such insurance was duly 
given to defendants. 

As to the second plea, it appeared that the 
assignment to M. had been assented to by A., a 
sub-agent, at Oil Springs, of P , the defendants' 
agent at Sarnia (defendant's bead office being at 
Montreal) ; and a memorandum was also endors- 
ed by P. that the loss, if any, should be paid to 
M. only. A. had effected the insurance with the 
plaintiff, and he swore that he was aware of the 
intended assignment by M. to B. & P., and drew 
it our, after speaking of it to C, defendants' 
inspector, who told htm to use the sfime form as 
io the assignment to M. : that B. & P. purchased 
the property, which was then kept by the plain- 
tiff as a temperance house, it being part of the 
bargain that the policy should be assigu«i<l, 
though the assignment was not compietod fur 
some months after the conveyance of the proper- 
ty. B & P. opened a bar, for which an extra 
premium was charged by the company, and paid 
through A. to P. and by P. to the head olBioe. 

Held, Morrison, J., dissenting, that there was 
evidence of assent by the defendants to the 
assignment to B. & P., so as to sustain a verdict 
for the plaintiff on thi^plea. 

As to the third plea, another int^urance w.is 
proved, effecied by B. & P., after the assig'i- 
ment to them, wi»h another company. There 
was contradictory evidence as to whether any 
notice of this was given, but it was, at all events 
only a verbal uotioe given to P., and not endors- 
ed on the policy, which was not produced at the 
time, ffeld. Richards, C.J., dissenting, that this 
could not support the plea, for such a notice 
should have been given to the company, or to 
some officer who had power to act upon it by 
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cancelling the policy, which P. was not shewn to 
have had. — Hendrickson v. The Queen Insurance 
Co., 80U. C. Q. B. 108. 



Bake Cheques.— ^«Zc7, that the holder of a 
bank cheque cannot sue the bank for refusing 
payment, in the absence of proof that it was 
accepted by the bank, or charged against the 
drawer. — The National Bank of the Republic 
Plaintiff in Error ▼. Rees J. Millard, S. C U. S — 
Chicago Legal News. 



Bills and Notes. — Action on a bill of ex- 
change accepted by J. and indorsed by the defen- 
dant. Plea, that the defendant did not indorse. 
The plaintiff and defendant were partners in a 
specnlation ; the defendant sold goods to J., who 
gave him the bill in payment; he indorsed it, 
handed it to the plaintiff, and asked him to try 
to obtain payment from J. Held, that to charge 
the indoraer there must be an intent to stand in 
that relation, and that the above facts supported 
the plea denying the indorsement. — Denton y. 
Peters, L. R. 6 Q. B. 476. 



Contract. — The defendants issued the follow- 
ing circular : " We are instructed to offer to the 
wholesale trade for sale by tender the stock in 
trade of E., and which will be sold at a discount 
in one lot Payment to be made in cash. The 
tenders will be received and opened at our office," 
&c. The plaintiffs made the highest tender, but 
the defendants refused to accept it. Held, that 
there was no contract to sell to the person who 
shoold make the highest tender. — Spencer t. 
Barding, L. R. 6 C P. 661. 

The defendant, a merchant at Liverpool, sent 
to the plaintiff!^, commission merchants at Mauri- 
tius, an order for sugar at a limited price, viz., 
"You may ship me 500 tons; . . . fifty tons 
more or less, of no moment, if it enables you to 
get a suitable vessel ... I should prefer the 
option of sending vessel to London, Liverpool or 
the Clyde ; but if that is not compassable, you 
may ship to either Liverpool or London." He 
also sent a telegram, received at the same time 
with the letter, ** If possible, the ship to call for 
orders for a good port in the United Kingdom." 
The plaintiffs could obtain only 400 tons of sugar 
at the price fixed by the defendant, and they 
shipped this to London, where the defendant 
refused to receive it. Before the plaintiffs made 
any further purchase of sugar, they received a 
letttr from the defendant countermanding his 
order. At Mauritius it is generally impossible 
to purchase so large a quantity of sugar from 
one seller, and it is generally necessary to pur- 
chase it at different times and in different parcels. 



Heldy that the defendant meant to buy an entire 
quantity of 600 tons (fifty tons more or less), to 
be sent in one vessel ; and that a smaller quantity 
being sent, he had a right to refuse to accept it. 
(Montague Smith, J., and Cleasby, B., dissent- 
ing). (Ezoh. Ch.) — Ireland v. Livingston, L. R. 6 
Q. B. 616; s. o. L. R.2 Q. B. 99 ; 1 Am. Law 
Rev. 694. 



Easement. — The plaintiff was in possession of 
certain land, upon which he built copper works, 
under an agreement with the defendant for a 
lease. There was an understanding between 
tfaem that, so long as the plaintiff was a good 
customer of the defendant's canal, he might use 
the surplus water for the copper works. Held, 
that such an understanding was not the founda- 
tion of an equitable right to the use of the water. 
—Bankart v. Teanant, L. R. 10 Eq. 141. 



FoRBiiN Enlistment. — The 69 Geo. III. cap. 
69, sec. 7, enacts that if any person in His 
Majesty's dominions shall, without leave of His 
Majesty first obtained, " equip, furnish, fit out 
or arm " any vessel to be employed *♦ in the ser- 
vice of any foreign prince, state or potentate, or 
of any foreign colony, province, or part of any 
province or people, or of any person or persons 
exercising or assuming to exercise any powers of 
government in or over any foreign state, colony, 
province, or part of any province or people," as 
transport or store-ship, or to commit hostilities 
against any prince, state or potentate with whom 
His Majesty shall not be at war, the vessel shall 
be forfeited. An insurrection existed in Cuba ; 
at Nassau the Salvador was supplied with pro- 
visions and water; various munitions of war 
were shipped, and with eighty passengers on 
board she sailed to Cuba ; the passengers were 
landed, and erected a battery; while there, seeing 
a Spanish man-of-war passing, they abandoned 
the vessel, but as the man-of-war passed without 
seeing them, they took charge of her again. The 
vessel was seized on her return to Nassau. Held, 
that there was a fitting out or arming, within the 
meaning of the act ; and that the vessel was em- 
employed in the service of insurgents, who formed 
part of the province or people of Cuba. — The Sal- 
vador, L. R. 3 P. C. 218. 



FaAUDULENT CONVEYANCE. — 1. A. made a vol- 
untary settlement of certain property, after which 
he had not the means to pay his debts. Held, 
that the settlement could be set aside at the suit 
of a subsequent creditor; because, although 
there was no acXual intent to defraud or delay 
creditors, that was its necessary effect. — Freeman 
v Pope, L. R. 6 Ch. 638 ; s. o. L. R. 9 Eq. 200 ; 
4 Am. Law Rev. 707. 
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2. A trader conveyed all his property to seoure 
the payment of a debt of £450, and a farther 
advance of £300. Seventeen months afterwards 
he became bankrupt, ffeld, that the conveyance 
was not fraudulent under the 13 Eiiz. cap. 5, nor 
impeachable under the Bankrupt laws. — Allen 
T. Bonnett, L. B. 6 Ch. 677. 



Mastkb and SKRyAiiT.<— H. was foreman, por- 
ter and superintendent of the defendants' station 
yard ; he gave the plaintiff into custody on a 
charge of stealing the company's timber ; the 
plaintiff was brought before a magistrate and 
discharged; he was then in the employ of the 
defendants, but was soon after discharged. Held, 
that H. had no implied authoiity to give a person 
into custody, and there was no evidence of a rati- 
fication of his act by the defendants. — Edwardt 
V. London and North Wettern Railway Co.^ L. R. 
6 C. P. 445. 



Nequqenci. — 1. The plaintiff was passing 
along the highway under a railway bridge of the 
defendants, when a brick fell and injured him. 
A train had passed just previously. The brick 
fell from the top of a perpendicular brick wall, 
upon which the bridge rested on one side. Eeldf 
that this was prima faeit evidence of negligence 
on the part of the defendants. (Hannen, J., dis- 
senting.) — Kearney v. London^ Brighton j* South 
Coast Railway Co., L R. 6 Q B. 411. 

2. The defendant w&s part owner of a steamer, 
which ran from M. to L. Passengers went on 
board a hulk in the harbour at M., where they 
obtained their tickets, and upon the steamer's 
coming up, descended by a ladder to the main- 
deck, from which they got on board the steamer. 
The hulk did not belong to the owners of the 
steamer, but was used by them by agreement 
with the owner, for the purpose of embarking 
passengers. The plaintiff, in descending the 
ladder, fell down a hatchway, close to its foot, 
which had been negligently left open. Eeld, 
that the defendant was liable, on the ground that 
the defendant had held this out as a place for 
passengers to embark, and also on the ground 
that there was a contract to use due care for the 
plaintiff's safety during the journey from M. to 
Ta.^John T. Bacon, L. R. 5 C. P. 437. 

8. A train of the defendants' drew up at a sta- 
tion so that the last carriage, in which B. was a 
passenger, was jn a tunnel which terminates at 
the station, and not at the platform. The name 
of the station was called out by a porter, and B. 
immediately got out, though it was dark, and fell 
on the rails. Beld^ that there was no evidence 
of negligence on the part of the defendants. — 
Bridget f. North London Railway Co., L. R. 5 C. 
P. 496, n. (6). 



4. A train on the defendants' railway drew up 
at a station so that the carriage in which the 
plaintiff was a passenger was opposite to the 
platform at a part where it curved bfUk, leaving 
an interval of two feet between the carriage and 
the platform. The name of the station bad been 
called, and the plaintiff stepped out and fell be- 
tween the carriage and the platform, ffeld, that 
the conduct of the plaintiff amounted to con- 
tributory negligence, and that a non-suit should 
be entered. — Prayer v. Bristol and Exeter Rail- 
way Co., L. R. 5 C. P. 460, n. (1). 

6. A train of tlie defendants', in which the 
plaintiff was riding, overshot the platform, so 
that the carriage in which he was sitting was 
opposite to the parapet of a bridge beyond the 
platform, the top of which in the dusk looked 
like the platform ; the porter called out the 
name of the station, and the plaintiff, having got 
out upon the parapet in the belief that it was the 
platform, fell over and was injured. Held, that 
there was evidence of an invitation to alight at a 
dangerous place, and evidence of negligence of 
the engine-driver, in not stopping at the platform* 
— Whittaker y. Manchester and Sheffield Railway 
Co., L. R. 5C. P. 464, n. (3). 



Tkstamkntabt Capacitt — A testator was sub- 
ject to two delusions, one that a man, who had 
been dead for some years, pursued and molested 
him, and the other that be was pursued by evil 
spirits, whom he believed to be visibly present. 
It was admitted that at times he was so insane as 
to be incapable of making a will. Held, that the 
existence of a delusion compatible with the re- 
tention of the general powers and faculties of the 
mind, will not be sufficient to overthrow the will, 
unless it were such as was oalcalated to influence 
the testator in making it. — Banks t. Ooodfellow, 
L. R. 5 Q. B. 649. 



/ 



Railway Co. — Right to maintain Ejectment 
aqainbt — Dbsbiption oy Land. — The defendants 
in 1851 staked out their railway across the land 
In question, and in 1858 deposited their plan in 
the office of the clerk of the peace, and laid the 
rails and built their station on the land, which 
was then vested in the Crown ; but Ihis was 
without the consent of Her Majesty, under C S. 
C. oh. 66, sec. 11, sub-sec. 81, and they had 
taken no other proceedings to obtain a right to 
the possession. In 1854 the Commissioners of 
Public Works, under 18 & 14 Vie. ch 13, con- 
veyed the land to the plaintiffs by deed, in which 
the railway was referred to as a proposed line, 
and for fourteen years after defendants continued 
thus to use the land with the knowledge of and 
without any interference by the plaintiffs : Held, 
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thftt the plaintiffs could not mnintain ejectment, 
but must saek for compensation under ** The 
Railway Act." 

A description of land in a deed, after running 
to a point two chains from a line with the east 
side of the Port Colborne Guard Lock, proceeded 
** thence south half a degree east 25 chains, 
more or less, always at a distance of two chains 
from a line with tlie east side of said Quard 
Lock, to the northern limit of said lot 27^" thence, 
&c. The course should have been north instead 
of south, and the effect of it as. wr^ttcQ was to go 
away from the northern limit of the lot and ex- 
clude the land in question, ffdd, that the course 
might be rejected, and a lino twa chains from 
the east side of the lock be adopted as the course 
to be taken in order to reach the northern, limit 
of the lot. — The Corporation of the County of 
WeUand y. The Buffalo and Lake Huron Katlway 
Co., 30 U. C. Q. B. J47. 

HAGXSTBATES, JiUI^ICIP AL, 
INSOLYJSNCY, & fiCHOOL LAW. 



NOTES OF NEW DKCISIONS AND LEADING 

qASES. 
Bakkkuptot. — U. being about to. enter, the 
serrice of a gas company, G. agreed with him to 
indemnify the company, and H. agreed that, if 
0. should reoeiTe notice of any default under the 
guarantee, it should be lawful for G. to take pos. 
session of any goods, &o., of H. ; and in case G. 
should be called upon to make ^ny payineut ui^dpr 
the guarantee, it should be lawful, for G. to sell 
the goods, &o., at discretion. The^eyent provided 
for in the contract happened, and G. took pos- 
session of the goods of H.,.who bad In the mean- 
while committed an. act of bankruptcy, of .which 
6. had no notice. The 12 & 18 Vic. cap 106, 
sec. 133, enacts that * Vail contracts, dealings and 
transactions'' made. with the ba^krjgypt dofidjie^tf 
before the date of the fiat or filing of a petition 
for adjudication, shall be.yalld, AQtvUhstanding 
any prior act of bankruptcy coamitted .wUh^ut 
notice to the person dealing with the bankrupt. 
Held, that what was dQoe .wa^.a *^tI;an8a6tlan'* 
protected by the statute. — KreM,^' Great, Central 
Oas Co., L. Jl. 6 Ex. 289. 



Intbudinq OrricKK — Liability op, you Pais 
or Offios. — Jffeld, that the legal right to an office 
confers the right to receiTe.and.apprQpLrij^to.the 
fees and emoluments legally incident.tp the^plaoe. 

That where a peraon has usurped a place be- 
longing to another, and received the aQCustomed 
fees of the office, an action for money had and 
received will be sustained at the suit of the per- 
son entitled to the ojO^ce against the intruder. 



That an officer's commission is evidence of the 
title, but not the title ; that the title is conferred 
by the people, but the evidence of the right by 
the law. ^ 

That the appellee having received his commis- 
sion as sheriff without a resort to fraud, he should 
be required to account only for the fees and 
emoluments of the office received by him after de- 
ducting the reasonable expenses incurred therein, 
and that if he had intruded without pretence of 
legal right, then a different rule should be applied. 

That he should be charged from the time of 
entering upon the duties of the office, and not 
from the time the justices of the circuit court 
found him not entitled to the office. 

That this being an equitable action, it should 
be governed in this .respect by the same rules 
that would have obtained, had this been a bill 
' for an account instead of an action for money 
had and received. — Mayfield v. Moore, S. C. III., 
— Chicago Legal Newa. 



BcBDEN OF Proof . — Befbbshmbkts fob Tea- 
TBLLBBS. — C, ft licensed victualler, was charged 
under 11 & 12 Vic. cap. 49, sec. 1, with unlaw- 
fully opening his house for the sale of wine and ' 
beer, during prohibited hours on Sunday, other- 
wise than.. as. refreshment for -travellers His 
.hojtel adjoined a railway station ; ■ eight men were 
seen there, six of them having a glass of beer 
each, and two a glass of sherry each ; four of 
them were strangers, and four were residents of 
the town. A train stopped at the station in a 
: few minutes and seven of the men went by it, 
and one returned to the town, having come to see 
a son off by the train. There was a notice in the 
room that refreshments were supplied, during 
prohibited hours, only to travellers, and C. had 
.given direetions to the waiter not to give out re- 
.refreahments without first asking the parties 
whether they were going by the train ; but the 
waiter had failed to ask two of the men the ques- 
tion. Eeld, that the burden of proof was upon 
the inforwor, and there.was no evidence that C. 
Jtnew that any of the men were not travellers, 
nor evidence of an intention to break the law. — 
,Cppl/tg'^- j5.ur/o»,.L.,B. 6,C.-P. 4S9. 



Statute.— 1. The 6 & 7. Wm. IV. cap. 87, 
^n{|^|s.t)9/iit.bi?9ad.«ha!l be .sold by .weight, and in 
iC».se.any.bA^J^ ''jhaU.sell.or.oaase to be sold 
bread. inoiny other manner than by weight," such 
baker shall pay a fine. S, was a baker, and in 
making a 8^ lb. loaf, used to put 4 .lbs. of dough 
into the oven, but did not ireigh it after baking. 
Bix of suoh loAT9S ^old by him, were found to 
ireigh on.an average not more than 8} lbs. each. 
Upon these facts he was convicted. Meld, tba 
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the GODvictton was right, the bread never haTing 
been weighed. — Hill t. Browning^ L.E. 453. 

2. Bj 3 Geo. IV. cap. 126, aeo. 41, if any per- 
son shall leaye upon any turnpike road any horse, 
cattle, beast or carriage whatsoever, by reason 
whereof the payment of any tolls or duties shall 
be avoided or lessened, he shall pay a fine. 8. 
was driven by his coachman in a waggonette more 
than a quarter of a mile along a turnpike road to 
within about 140 yards of the turnpike gate, and 
he then got out and walked through the gate to 
a railway station, which was about 100 yards 
beyoad ; the waggonette was driven back by the 
coachman. Ueldy that *' leaving" a carriage, in 
the sense of the statute, did not mean ** quitting " 
it, and that the conduct of S. was not within the 
statute.— fi'ianZcy v. Mortlock, L. R. 5 C. P. 497. 



ONTARIO REPORTS. 



Q UEEN'8 BENCH, 

Biported by C. Robinson, Esq., Q.C. Reporter to Hu Court.j 



McKat v. Bamberqes et al. 

Sale for Taxes — Lands in cities — C. S. U. C. cA. 5S. 

Under Consol. Stat. U. C, ch. 55, the chamberlain and 
high bailiff in cities had power only to sell the lands of 
non-residents for arrears of taxes. 

A sale in 1865, of land belonging and assessed to a resident, 
was therefore held invalid. 

[30 U. C. Q. B., 69.] 

Trespass to land situate in the city of Hamilton. 

Pleas — Not guilty; and land not the plain- 
tiflP'a. I8sue. 

The caaHe was tried at Hamilton in the fall of 
1868, before the late Mr. Justice John Wilson. 

The plaintiff claimed under a deed, dated 80th 
November, 1865, from James McCracken, high 
bailitf of Hamilton, to the plaintiff, as purchaser 
of the land in question for arrears of taxes. 

The warrant to the high bailiff to sell, granted 
by the city chamberlain, was dated the 29th of 
July, 1865. 

A verdict having been found for defendants, 

In Michaelmas Term, J 868, John Bead ob- 
tained a rule nisi for a new trial. 

A question arose as to the sufficiency of the 
description of the land sold, but this part of the 
case is omitted, as the judgment proceeds upon 
another point. 

In this term, Fenton showed cause. The sale 
for taxes was made in 1865, under Consol. Stat. 
U. C. cb. 55. The chamberlain and high bailiff 
of Hamilton had no power to make a sate for 
taxes of the land in question, for they could only 
act as to the lands of non-residents, and this land 
was not of that class : sec. 188. By the Act of 
1866 such officers have more authority in these 
respects than they had before it. 

M. O'Reilly^ Q. C. supported the rule. By 
Consol. Stat. 17. C, ch. 55, sec. 168, the cham- 
berlain and high bailiffs of cities have the like 
powers as the treasurer and sheriff of counties 
have in counties. If the powers of chamberlains 
and high bailiffs be restricted to the sale of non- 



resident lands, the question then is, what are 
non-resident lands. Are they not unoccupied 
lands, or lands not resided upon ? See sees. 6, 
19, 22, 23, 168. 177, 179, 180, 183, 185. The 
Statute contemplated all lands of the like nature 
which could be sold in counties being sold in 
cities. 

Wilson, J., delivered the judgment of the 
Court. 

It was contended the sale by the chamberlain 
and high bailiff was illegal, for that they were 
enabled by the Consol Stat. U. C, ch. 55, sec. 
158, only to fund, collect and manage the taxes 
due to their cities on the lands of non-residents, 
and not to sell the lands of residents at all. 

Section 76 of the Act of 1853, which is the 
one consolidated by section 1 68 referred to, shews 
this more plainly than the one which was substi- 
tuted for it. The collecting would authorize the 
sale by the city of the non-resident land, which, 
as well as other lands, counties may sell. 

This lot in question was not non-resident land. 
Both occupant and owner were assessed for it, 
and both of them resided in Hamilton. The city 
could not, in 1865, sell this land, under the Con- 
sol. Stat. U. C ch. 65. By the Act of 1866, 
29-30 Vic. ch 53, sec. 172, cities have the like 
general powers in selling land for arrears of 
taxes, whether on resident or non-resident lands, 
which counties have ; but this sale was made 
before that Act was passed, and at a time when 
cities had not such a power. 

The rule will be discharged. 

Rule discharged. 



Snbll and Thk Corporation or the Town of 

Bbllbvillb. 

Municipal Corporations— Regulations of markets — Sale of 

meat. 

A By-law of a town for the regulation' of the market en- 
acted — That only butchers and persons occupying shops 
or stalls in the market, or in two specified wards of the 
town, for the sale of fresh meat, should sell or expose 
in any less quantity than by the quarter : that such 
butchers and persons might so sell at these places, but 
not otherwise ; and that no person should sell any fresh 
meat in the town except in the market stalls or such 
place as the council should appoint, not less than 400 
yards from the market, and within certain specified 
limits in the two said wards. — Held, valid. 

2. That no person should buy, sell, or offer for sale any 
game, fish, poultry, eggs, butter, cheese, grain, vegeta- 
bles, or fruits, exposedfor sale or marketed in the town, 
until the seller had paid the market fees, or obtained a 
ticket from the collector of market tolls, as provided in 
a by-law refeired to, and before a specified hour of the 
day : that no person should forestall, regrate, or monopo- 
lize any of the articles mentioned, within the town ; and 
that before noon no butchers' meat, fish, hay, or straw, 
should be bought or sold in the town except at the mar- 
ket and in the shops or stalls in the two said wards. 
Held, valid, under the powers given by the Municipal 
Act of 1866, sec. 296, sub-sec. 9, and sub-sec. 10 as 
amended by 33 Vic. ch 26, sec. 6, O, and sub-sec. 11. 

3. That before 10 a.m. no huckster or runner within the 
municipality, or within one mile of its limits, should 
purchase any meats, fish, or fruit brought to the public 
market. Held, bad, as not confined to those living 
within the municipality or a mile therefTom ; and Qucere, 
whether it should not exclude x>ersons buying for their 
own use, not to resell. 

4. That every person selling meat or articles of provision 
by retail, whether by weight, count, or measure, should 
provide himself with scales, weights and measures, but 
no spring balance, spring scale, spring steelyards, or 
spring weighing machine, should be used for any market 
purpose. Held, valid, under sub-sec. 10 above men- 
tioned, and Consol. Stat. U. C. ch. 58. 

6. That persons offending against the by-law should, on 
convi«tion by a magistrate, be fined not less than $1 
nor more than $20, and in default of payment be im- 
prisoned for not less than two nor more than twenty 
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days, which fines should be applied to the uses of the 
iiiuuicipality. Held, that leaving the fine in the magis- 
trate's discretion wns clearly authorized by sec. 209 ; 
bat that it was invalid for not awarding a moiety of the 
fine to the informer, under sec. 211. 

Held also, that market regulations made by the council 
might be quashed as orders or resolutions, under sec. 
198. 

By these regulations it was provided that any person 
wishing to sell fresh meat in quantities less than a 
quarter in a shop or stall in eitiier of the two wards 
above mentioned, should apply to the market committee, 
stating the annual sum above $4Q which he was willing 
to pay for a certificate authorizing him to sell for a year. 
Held, bad. both by the general law, and as opposed to 
^ec. 220 of the Act of 1866. It was also provided that 
persons obtaining certificates should give a bond with 
sureties to obey the by-laws relative to the sale of fresh 
meat at stalls and shops where it was sold. Held, good, 
for that it applied of course only to valid by-laws^ 

[30 U. C. Q. B., 81.] 

In Hilary Term last, Harrison, Q C , obtained 
a rule calling on the town of Belleville to shew 
cause, on the first day of Easter Term following — 

1. Why the first clause of by-law No. 217 
should nut be quashed, with costs, for illegality 
—the same being in excess of the powers of the 
corporation, or unreasonable, or otherwise illegal. 

2. The second clause of the 8».me by-law was 
movid Against ; but this it appeared bad been 
repealed on tbe 17th February, unknown to the 
app'iicmt, before the rule niti was moved. 

3. Why the third clause of the same by-law 
should not be qua.«hed, with costs, for illegality 
—the same assuming to restrain the sale of the 
articles therein first enumerated unless a certain 
fee he pnid, thus in effect levying a tax on all 
Biicb sales made within the town, and prohibiting 
all perj<on8 before the hour of twelve o'clock 
nuon from purchasing or selling butchers' meat, 
fi^h, hay, or straw, except at the public market 
plnces, and in the stalls or shops in Coleman 
Viird and Baldwin ward, and prohibiting hucks- 
ters or runners, before the hour of ten o'clock 
in the forenoon, within the municipality, or with- 
in one mile of the outer limits thereof, from pur- 
chnsiog meats, fish, or fruits, brought to the 
public market: or, 

4 Why the fourth clause of the same by-law 
Fboold not be qunshed, with costs, for illegality 
—the e:imc making it obligatory upon every 
person selling ni^at, or any articles of provision 
by reiuii, vrhether by weight, count, or measure, 
in tbe town, to provide himself with scales, 
weights and measures for the town, and provid- 
ing tbiit no spring balance, spring scales, spring 
steelynrds, or sprin;; weighing machine, shall be 
ustd or allowed to be used for any market pur- 
pose ; or, 

6 Why the fifth clause of the same by-law 
should not be quashed, with costs, for illegality, 
in this, that the by-law does not it&elf fix and 
determine the punishment, but delegates the 
sarae to be 6xed and determined within certain 
limits by the discretion of the convicting Justice; 
and because it provides in general terms that all 
fines f«hall be applied to the uses of the muni- 
cipality, and no moiety thereof in any case to 
go to the informer or prosecutor ; — and on 
grounds disclosed in affidavits and papers filed. 

And why the regulations for the government 
of the market and meat stalls of tbe town should 
not be quashed, with costs, for illegality, the 
same providing for and making it necessary to 
have certificates or licenses for the sale of fresh 
meat, and tbe giving of bonds conditioned to 
abide by all the regulations and by-laws of the 



municipality in force at the time of entering into 
the bonds, and all by-laws and regulations which 
may thereafter be passed relative to stalls and 
shops, whether the same h4 legal or illegal, or 
valid or invalid, and being calculated to deter 
'persons giving such bonds from moving against 
illegal or invalid by-laws or regulations ; and on 
grounds disclosed in affidavits and papers filed. 
The by-law was passed on the 14th February, 
1870, and the provisions complained of were as 
follows : — 

"1. (a) That only butchers or persons occu- 
pying shops or stalls in the public markets, or 
in Coleman ward or Baldwin ward, for the sale 
of fresh meat as hereinafter provided, shall sell, 
or expose for sale, any fresh meat in any less 
quantity than by the quarter. (6) And butchers 
having stalls in the public market, and all per- 
sons occupying said stalls or shops in Coleman 
ward or Baldwin ward, for the sale of fresh meat, 
may sell fresh meat in any less quantity than by 
the quarter, (c) And butchers and all persons 
occupying said shops or stalls for the sale of 
fresh meat in Coleman ward or Baldwin ward, 
shall not expose fresh meat for sale or sell fresh 
meat in any other place in Bellville than in the 
market stalls and said stalls or shops in Coleman 
ward or Baldwin ward, exoept by the quarter. 
{d) And that no butcher or other person shall 
cut up or expose for sale, or sell any fresh meat 
in any part of Belleville, except in the stalls in 
the public market, or at such other places as 
the standing committee on public markets may 
appoint, not less than four hundred yards from 
the public market, and within the following lim- 
its in Baldwin ward and Coleman ward, &c., 
[setting out the limits.] 

2. (1) That no person shall buy, sell, or offer 
for sale, any game, fish, poultry, eggs, butter, 
cheese, grain, vegetables, or fruits, exposed for 
sale or marketed within the town of Belleville, 
until the seller has paid the market fees required 
by By-law No. 161, or has obtained a ticket from 
the collector of tolls of the market of the town 
of Belleville, as provided for in the 27th section 
of by-law No. 161, and before the hour of nine 
o'clock in the forenoon, during the months of 
June, July, and August, and ten o'clock during 
the rest of the year. (2) No person shall fore- 
stall, regrate, or monopolize any market grain, 
meats, fish, fruits, roots, vegetables, poultry, and 
dairy products, within the town of Belleville. 
(3) Provided always, that before the hour of 
twelve o'clock, noon, no butcher's meat, fish, 
hay or straw, shall be bought or sold by any 
person in any part of the town, except at the 
public market place, and in the said stalls or 
shops in Coleman ward and Baldwin ward, as 
hereinbefore mentioned ; (4) and further, that 
before the hour of ten o'clock in the forenoon, 
no huckster or runner within the municipality, 
or within one mile of the outer limits thereof, 
shall purchase any meats, fish, or fruits, brought 
to tbe public market. 

4 That every person selling meat or articles 
of provision by retail, whether by weight, count, 
or measure in the town of Belleville, shall pro- 
vide himself with scales, weights, and measures 
for the said town ; but uo spring balance, spring 
scale, spring steelyards, or spring weighing ma- 
chine, shall be used or allowed to be used for 
I any market purpose. 
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5. Thnt any person offeoiiing agaioat this by- 
law, or any of Us provisious, shall, upon eon- 
Tictiou thereof before any magistrate of tfie 
town of Belleville, be fined in a sum not less 
than one dollar nor more than twenty dollars, to 
be levied on his, her, or their goods or chattels, 
and in default of suob goodi or chattels to be 
sent to the common gaol of the County of Has- 
tings for any period not less than two days nor 
more than twenty days, which fines shall be 
applied to the uses of the municipality of the 
town of Belleville. 

6. That this by-law shall come into effect im- 
mediately after the passing thereof. 

[l.s ] (Signed) Albx. Robbbtoon, 

Mayor" 

The following were the regulations in q«estion : 
^^Regulationi for the Oovemment of tk$ Market 
Statu and Meat StalU of the Town of BelUviUeV 

1. That any person or persons wishing to sell 
or vend frcih meat in quantities- tess than a 
quarter in a shop or stall in Coleman ward -or 
Baldwin ward, shall, before the first day of 
March in each year, make application in writing 
to the chairman of the mirket oommittee. stating 
the annual sum he or she will pay in addition 
to the sum of forty dollars to obtain a certificate 
from the proper authority, authorizing the holder 
of the certificate to expose for sale and sell fresh 
meat in one stall in Coleman ward or Baldwin 
ward, for the term of one year frOm the -first day 
of March in the year in- which- the certificate is 
obtained. 

2 The market committee- shall, on the first 
day of March in each year, or so soon thereafter 
as practicable, examine the tenders which shall 
have been received by the chairman of the market 
committee, and accept any of the said tenders 
that said committee shall deem it advisable to 
accept, and shall at once notify the person or 
persons whose tenders have been accepted of 
said acceptance. 

8. The person or persons whose tender shall 
have been accepted shall immediately, upon being 
notified as above mentioned, give to the market 
committee the names of two responsible persons 
as sureties for the due performance of the con- 
ditions of the bonds hereinsfter mentioned. 

4. In case the market committee deem the 
said sureties. good and sufficient, the person or 
persons whose tenders shall have been so accepted 
shall, with said sureties, enter into a bond with 
the treasurer of the town conditioned for the 
payment of the sums so tendered in fifty-two 
equal weekly payments, and to abide by all the 
regulations in force at the time of entering into 
the bond relative to the sale of -fresh meat in 
said stalls or shops in Coleman ward or Baldwin 
ward, and all other by-lawa and regulations 
which may be hereafter passed and enacted in 
Belleville, relative to said stalls or shops." 

In this term, Kerr shewed cause. The by-law 
is not sufficiently proved. The affidavit alleged 
to be the proof of it is not annexed ; it refers 
to it merely as the exhibit A. The by-law res- 
tricts the sale of meat to the market, and to two 
other places in Belleville. This the council had 
power to do: Municipal Act of 1866, sec 296, 
sub sees. 6~14: Kellu and The City of Toronto^ 
23 U. C Q. B. 425. The ease of FenneU and The 
TownofGuelph,2iJJ.O.(l B 238, is not against 
the previous decision. The later case related to 



other articles beiig affected by the by-law thnn 
the statate gave control over. The Ontario Act, 
81 Vic. ch. 80, sec, 32, amends some of the sab- 
sections of sec. 296, by extending them ; and so 
also does the 83 Vic. ch. 26, sees. 5, 6; and both 
of these apply to the present by-law. which was 
passed on the 14th of Febrnary. The by-law 
No. 161, referred to in the third section of the 
present by-law, should have been produced, for 
without it does not appear what the fee is which 
is complained of. A fee, by section 296, sob -sec. 
16; may be imposed on vehicles in which any 
thing is exposed fbr sale or marketed, and if an 
act may be prohibited or regulated, it may be 
allowed or regalated by the imposition of a fee. 
Sec. 296, snb-sec. 10, as re-enacted by 83 Vic. cb. 
26, sec. 6, expressly allows a fee to be charged. 
As to the prohibition to buy or sell before 12 m., 
except at the public markets and in the author- 
ized places in the two other wards, that is clearly 
within the powers of the council, who have power 
to regulate, and in some cases to prohibit alto- 
gether. As to hucksters, &c., see sec. 296, sub- 
sec. 12; and 81 Vic ch. 80, sec. 32. The by-law 
does not say hucksters, &c , liviny within the 
municipality, &o., but it must mean that. The 
prohibition of spring weighing machines is clearly 
'within the power of the council. The 5th sec. 
of the by-law is not bad, because a discretion is 
left to the Justice to impose a fine withiti certain 
limits: Municipal Act of 1866, sec. 209, sec. 
246, snb-secs 6, 7, 8. As to the whole of it 
being made payable to the municipality, it may 
be read as if the moiety only should be so ap- 
plied. As to costs, if part only of the by-law 
should be quashed, see Patterson and the Corpora- 
tion of Grey, 18 U. C Q. B. 189. 

Harrison, Q C, supported the rule. The first 
section of the by-law confining the sale of fresh 
meat'to butchers and to the. occupants of shops 
or stalls in the public market, or in Coleman 
ward in Baldwin ward, is bad. It is contrary to 
the Act of 1866, sec. 220, which prevents the 
council from giving any pevson an exclusive right 
of exercising any trade in the municipality. 
There is a great difference between prevention 
and rei^ulation:— £farmon V. Godman. 1 Burr. 
12; Pierce T. Bartrum, Cowp. 269; James v. 
Tulney, Cro. Car. 497 ; The Master, ^c., of Gun- 
makers V Fell, Willes. 384; McLean v. St. Catha- 
rines, 27 U. C. Q. B 603 ; Pirie and the Corporation 
ofDundas, 29 U. C Q B 401. The by law is bal, 
for not reserving the moiety of penalties to the 
informers, by the Act of 1866, sec. 211. The 
market regulations must be an order or resolu- 
tion, under sec 198. and may be set aside. The 
license or fee of $10 imposed on the butchers or 
persons'who get the lioensed shops or stalls in 
Coleman and Baldwin wards are wholly unwar- 
ranted, and even if warranted they would be 
and are unreasonable. The provision is directly 
opposed to seo. 220. 

Wilson, J., delivered the judgment of the 
Court. 

It appears section 2 of the by-law was repealed 
on the 17th of February, unknown to the appli- 
cant, before the rule nisi was moved. 

The fourth section requires every person selling 
meat or articles of provision by retail, whether 
by weight, count, or measure, to provide himself 
with weights, scales, and measures ; and it pro- 
hibits spring scales, &c., for any market purpose. 
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The Consol. Stat. U. G. ch. 58, enables the 
loaocils of towns to appoint an inspector of 
reights and measares, who is to test, and, if 
orrect, to stamp the same. That act assames 
sec 16,) that ** every storekeeper, shopkeeper, 
niUer, di^'tiller, butcher, baker, hackster, or 
ther trading person, and etery wharfinger or 
orwarder," will be furnished with weights and 
leasare ; for while the Statute enables all such 
reight and measures to be stamped, if required 
be 80 by the owner, and enables the inspector 
sec. 17) to "enter any shop, store, warehouse, 
tali, yard, or place where any commodity is 
ought, sold, or exchanged, weighed, exposed, 
r kept for sale, or weighed for conveyance or 
arriHgc," to examine the same, and (sec 18) 
D forfeit them if "not stamped, or if they are 
gbt or unjust," and subjects persons having 
ncorrect weighing machines in their possession, 
rvbo refuse to produce their weighing machines 
Dr examination, or who obstruct the inspector 
a bis duty, to penalties ; it contains no provision 
naking it obligatory on any of these persons to 
lare weights or measures at all. 

It is impossible, however, for such persons to 
le without weights and measures, ** where," in 
be language of the Statute, **any commodity 
s bought, sold, or exchanged, weighed, exposed, 
T weighed for conveyence or carriage," so that 
t i8 no great stretch of authority to say that 
lersons selling meat or articles of provisions by 
etail, by weight, count, or measure, shall have 
Qch weights and measures, when the council 
I&8 authority to regulate the sale of so many 
irticles, and the v^eighing or measuring (as the 
ase way be) of grain, meat, vegetables, fish, 
lay, straw, fodder, wood, and lumber, lime, 
iiiiogles, laths, cordwood, coal, and other fuel^ 
furtn produce of every description, small ware, 
md all other articles exposed for sale, and to 
Dipose penalties for light weight, or short count, 
)r abort measurement in anything marketed. 

We do not think this an enactment in excess 
>f the powers of the council. Nor is there any 
easou to say that the prohibition of the use of 
ipring balances, Ac, is beyond their power 
iiiher. 

It is well known that these springs become 
iffected by use, and by the change in tempera- 
ore, so as not to remain true ; and while nothing 
8 alleged against the reasonableness of this ex- 
ilasion, we should not look for difficulties to 
■aise against the by-law. 

That clause is not interfered with. 

The fifth section has been impeached on two 
|Toaod8: firstly, because it leaves in the disore- 
ioQ of the convicting magistrate to impose a 
ioe varying Irom $1 to $20, and imprisonment 
rom two to twenty days, while it is said the sum 
ind the time should have been absolutely fixed 
)y the council : and, secondly, because the fines 
tre to *' be applied to the use of the municipa- 
ity," thus excluding the informer from his moiety 
inder the Act of 1866, pec. 211. 

The first of these objections is not tenable, for 
lie Act of 1866, sec. 209, enables the magistrate 
"award the whole or such pari of the penalty 
>r punishment imposed by the by-law at he shall 
'^'"^ ^/," a provision no doubt made in conse- 
Vi^ncr of the opinion expressed in Fennell and 
1'hf Corporation of Guelph, 24 U. C. Q. B. 238. 

£Ten if the law hud not been altered, we should 



have declined, as the court did in that ease, to 
interfere with the by-law on that ground. 

As to the second objection to these cin uses, we 
think it must prevail. The moiety of the in> 
former's share of the penalty should be preserved 
to him. Under the by-law as it stands, he gets 
no share ; and it may damp the energies of a 
class of people who are supposed by the Legis* 
lature to be necessary, and to good service, if 
the reward which stimulates them to action is 
taken away. That part of the fifth section must 
be quashed. 

There remain now the 1st and 8rd sections to 
be considered.. [The learned -J udge here read 
the first section, dividing it into piiiagraphs (r/), 
(i), (c) and (d), as at page 83, which was not 
done in the original.] 

This long section is somewhat in the form of 
Acts of Parliament as they used to be drawn, 
having all the materials occumulaVed into one 
clause, while it consists of different cases, and 
each case is to have a different legal action on it. 

Coode, in his very valuable work on '* Legisla- 
tive Expression," p. 42, says : ** There can be 
no doubt that the more strictly each clause is 
limited to one class of eases, one class of legal 
subjects, and one class of legal actions, the 
better." 

The first and second divisions of the section 
are substantially the same, the second being the 
complement of the first ; and the question is, 
has the Council the power to enact that only 
butchers and persons occupying stalls in the mar- 
ket, and those having the licensed shops or stalls 
in Baldwin or Coleman wards, shall sell or expose 
for sale in the municipality fresh meat in a less 
quantity than by the quarter ? 

2. The next question is, has the Council the 
power to restrict the privileged persons 'in the 
previous part of the section from selling or expc-^- 
ing for sale fresh meat except by the quarter in 
any other part of the municipality thtiu iu their 
said stalls or shops? 

And thirdly, has the council the power to 
prevent butchers and others from cutting up, 
exposing for sale, or selling fresh meat in any 
other part of the municipality, than in the stalls 
in the market, or in such other places as the 
committee may appoint, not less than 400 yards 
from the market, and within certain specified 
limits ? 

As to the first question, we think, as the coun- 
cil has full power to regulate the place of selling 
butchers' meat, they may restrict it to the public 
market and to the shops or stalls provided for 
the purpose beyond the market. That has been 
expressly settled by the Court in Kelly and The 
Corporation of Toronto, 23 U. C. Q B 426, and 
re-affirmed in Fennell and the Corporation of 
Quelph, 24 U. C Q. B. 288. 

As the council may require the sale of nil 
butchers' meat to be at such places, there can 
be no harm in allowing it when it is by the quar- 
to be sold anywhere else. 

This by-law is, in effect, a declaration that 
butchers' meat, less than the quarter, shall not 
be sold elsewhere in the municipality than at the 
market and specified stalls, and to that extent 
it is clearly maintainable. 

The second question is answered by what has 
been said as to the first. The council has un- 
doubtedly the power to say that those who are 
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privileged to sell by less than the quarter at the 
at the specified places shall not be entitled to 
sell out of these places otherwise than by the 
qaarter; that is^ when they sell out of slich 
places they shall be on the same footing as other 
persons. 

The third question has also been answered by 
what has been said. Kellj/ and The Corporation 
of Toronto, 23 U. C. Q. B. 425, is directly in point. 
The first section of the by-law is therefore Talid. 

The third section of the by-law is as follows : 
[The learned judge here read sec 8, dividing it 
into four parts, (1), (2), (3) and (1), as at part 
84, the original being in one paragraph only.] 

The 9th sub-sec. of sec: 296, Consol. Stat. 
U. C, ch 51, enacts that the council bhall have 
power to pass by-laws ** for preventing or regu- 
lating the buying .and selling of articles and 
animals exposed for sale or marketed ;" and the 
10th sub-section, as amended by 83 Vic. ch. 26, 
sec. 6, Ontario, gives power also to pass by-iaws 
'*for regulating the place and manner of selling 
and weighing grain, meat, vegetables, fi:ih, bay, 
straw, fodder, wood, lumber, shingles, farm pro- 
duce of every description, small ware, and all 
other article.s exposed for sale ; and the fees to 
be paid therefor." 

The power to prevent or reprulnte the buying 
nod selling of articles exposed for sale or mar- 
keted is more extensive than the Legislature 
could probably have intended to give, and would, 
if literally exercised, cover almost any enact- 
ment. 

All the articles mentioned in the first part of 
this section of the by-law are certainly ''articles'* 
within the 9th section of sec. 2^6. The by-law 
relates to the buying and selling of them ; so 
does the statute ; and the by-law says that these 
articles shall not be bought or sold or marketed 
until the seller has paid the market fees required 
by by-law No. 161. 

The power to prevent the buying or selling of 
these things, and the power to regulate the buy- 
ing and selling, includes, we think, the power to 
impose a reasonable fee for the buying, and sel- 
ling, and marketing. 

The 1 0th sub-section relates to the selling, not 
the bnying; but if the seller oau be restrained 
from selling till he has paid the market fee, it 
is not a very unreasonable thing to say also that 
people shall not buy. There can be no sale 
without a purchaser ; and the fee is put on the 
seller, not on the bayer, and no penalty is put 
on either 

Now this 10th sub-section expressly provides 
for " the fees to be p'dd therefor," and it applies 
to a great number of articles specially named, 
and to *'all other articles exposed lor sale." 
The ticket of the collector and the hour of the 
day, are also within the power of the council to 
provide for. 

The first part of the by-law is valid. 

The second part of the third section of the by- 
law repeats as to forestalling, &c., the obsoljete 
English provisions enacted in sec. 296, sub-sec. 
11, and does nothing more. 

The third part of the section is also clearly 
within the two sub-sections already referred to. 

The fourth part of the section, we think, is 
bad, because it prevents hucksters or runners 
within the town, or withiu a mile of it. buying 
certain things brought to the market till after 



ten in the morning; that is, it prevents the hvy- 
itiff in the town, or within a mile of it. while the 
Statute authorises the preventing those oni j tcho 
live within the town, or within a mile of it, from 
buying in the town : McLean and The Corporation 
of St. Catharines, 27 U. C Q B. 603. 

That branch of the third section must be 
quashed. The rest appears to bo valid. 

It may be a matter for consideration in re- 
enacting this clause as to hucksters, butchers, 
and runners, notwithstanding the generality of 
the 12th sub-sec. of the Statute, whether the 
by-law should not be so worded as not to exclude 
those persons from buying for their own use or 
the use of the family for consumption, or when 
not to bo resold. See the section uo modified in 
24 U. C. Q B. 238. 

The section of the market regulations which 
has been objected to is as follows: ''That any 
person wishing to sell fresh me»it in quuntites 
less than a quarter in a nhop or stall in Coleman 
or in Baldwin wards, shall, before the first of 
March in each year apply in writing to the chair- 
man of the market committee, staling i^k* annual 
] sum he or she will pay. in addition to the ^um 
of $10, to obtain a certificate from the proper 
authority authorizing the holder of the certificate 
to expose for sale and sell fresh meat in one 
stall in Coleman ward, or in Baldwin ward, for 
one year from the first of March of the your in 
which the certificate is obtained." 

This provision is certainly bad by the general 
law, and is directly against the 220th section. 

The portion of it contained in section 4, as to 
the person who may get the ccrtidcate giving a 
bond with sureties to obc^ the by-laws relative 
to the sale of fresh meat, and to stalls and shops 
where the same is sold, we do not think to be 
objectionable. It applies, of course, to valid 
by-laws, and does not bind the obligor to the 
observance of anything illegal ; nor is it con- 
trary to public policy, in hampering the free 
action of a member of the municipality from 
moving against any corporate abuse, usurpation, 
or illegakty. 

There io a question of much importance as to 
these regulations, whether they can bo moved 
against as an order or resolution of the council, 
under sec. 198 of the Act of 1866. 

It appears to us these regulations are within 
the meaning of these terms. They are operative, 
and they are so by reason of the being the order 
of the council. 

The clause we have adverted to, and which 
has been complained of, is not a mere matter of 
detail, and of market or police routine. It is a 
serious order and direction, that every applicant 
for authority to sell fresh meat in the two named 
wards shall specify the amount of fee he is willing 
to pay fur the license he asks for ; and if this be 
not an order or resolution, it is difficult to say 
what can be one. 

The affiJavits show these regulations were 
reported to and received and adopted by the 
council. 

Without for a moment entertaining the idea 
that market regulations can generally be moved 
against, and that this court is to revise thetn ou 
motion or otherwise, we nevertheless feel that 
to the extent already alluded to in this ease they 
may and can properly be quashed. 
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We hare not ooDsidered it necessary to say 
anything of the reasonableness or unreasonable- 
ness of the by-law in coDfining the sale of fresh 
meat to the market and to the two specified places 
in the other wards, because there is contradic- 
tory evidence on the subject which cannot well 
be reconciled, and because the municipal council, 
the most popular representative body in the 
country, is undoubtedly the best and the safest 
judge as to what will meet the public wants of 
the community in that respect. It is especially 
a local and a popular question, and can generally 
be best settled where these special influences 
have the most weight. 

We see nothing in this case which leads us to 
think that any injustice has been done by the 
council to Mr. Snell or to anyone else, nor any 
thing which satisfies us why the council has de- 
clined to entertain and give effect to the applica- 
tion of Mr. Snell, which was so largely signed 
and so respectably supported, and about which 
there has certainly been some degree of public 
irritation felt. 

It is imposrible to interfere on the ground of 
the present arrangement being unreasonable. 
It does not seem to be so. It is simply a matter 
of local reform and agitation to be redressed by 
local means. 

The re-iult Is, that the rule as to the by-law 
will be discharged so far as relates to the fir^t 
and second sections, the second section having 
been repealed before the rule was moved for; 
the 8rd section, excepting (he latter portion of 
it, relating to hucksters and runners ; the 4th 
section ; and the 6th section, excepting that part 
of it relating the application of the penalties ; — 
and that the rule as to the regulations will be 
discharged, excepting as to that part of the first 
section which requires the payment of any sum 
of money to obtain a certificate authorizing the 
holder of it to sell fresh meat in Culeman or in 
Baldwin wards, in Belleville, with costs to be 
paid by the applicant as to such parts of the rule 
and application as he has failed to sustain. And 
that the rule will be absolute setting aside or 
qoRshing the said by-law as to that part of the 
third section which relates to hucksters and 
runners ; aud as to that part of the fifth section 
which relates to the application of the penalties; 
and as to that part of the said regulations which 
requires the payment of any sum of money for 
obtaining a certificate to authorize the holder of 
it to sell fresh meat in Coleman or in Baldwin 
wards in Belleville, with costs to be paid by the 
municipal corporation as to such part of the rule 
and application a» the applicant has maintained. 

Hule accordingly. 



GENERAL SESSIONS OF THE PEACE, 
COUNTY OF SmCOE. 



Before J. A. Abdaqh, Eaq., Deputy Judgt, Chairman. 

In bb Chablks C. Wcbstkb and othb&s. 

SI Vie. cap, 66-^Affidavit of residenee^-CerHftaaU of Jus- 
tices—Oath of allegiance. 

[Barrie, Dec. 19, 1870 J 

This was an applioation to prevent certificates 

of naturalization being issued by the Court of 

General i^essions of the Peace for the County of 

Simcoe, to Charles G. Webster, Jbha W. Fidber 



and B. F. Kendall, under the provisions of the 
Dominion Act 81 Vic. cap. 66. 
The grounds of opposition were — 

1. That the time of residence is not stated in 
the affidavit of residence. 

2. That the certificates of the justices of the 
peace, read on the first day of the Court, du not 
show that the requisite oaths of allegiance have 
been taken by the applicants. 

3. That initial letters only are used in the 
headings^f the affidavits, and not the full names 
of the applicants. 

Abdagh, D. J. — As to the first ground, the 
contestant insists that affidavits of residence 
having been filed with the Clerk of the Pence, 
they must be considered as open to objection by 
any person contesting the granting of the certi- 
ficates. 

The act requires (by section 8) that every alien 
now residing in any part of this Dominion, and 
who, after a continued residence therein for a 
period of three years or upwards, has taken the 
oaths of residence and allegiance, and procured 
the same to be filed of record as thereinafter 
prepcribed, so as to entitle him to a certificate of 
naturalization as thereinafter provided, thall 
thenceforth enjoy the rights of a nntural-born 
subject. 

Now, it will be noticed that no provibion is 
made for filing of record the affidavits of resi- 
dence and allegiance; the only thing required 
to be filed of record is the certificate of residence. 
Section 5 provides that this certificate shall bo 
presented to the court on the first day of some 
general sittings thereof, and shall be read in 
open court; and that if the facts mentioned 
therein are not controverted, nor any other valid 
objection made to the naturalization, such certi- 
ficate shall be file-] of record on the last day of 
such general sittiugs. Here it will be seen that 
the mere lodging of the certificate is not to be 
considered as a filing thereof, such filing taking 
place only upon the order of the court on the 
last day of its sitting. 

Again, the only certificate spoken of is one of 
residence alone (except, indeed, that mentioned 
in section 6, to which allusion will be made pre- 
sently) ; and this appears from section 4, sub- 
section 8, which provides that a justice of the 
peace, on being satisfied by evidence produced 
that the alien has been a resident of Canada for 
a continuous period of three years or upwards, 
and is a person of good character, shall grant to 
him a certifieate setting forth that Buch alien has 
taken and sabscribed the said oath, &c. 

Section 6 of the act prescribes the mode of 
procedure, and enacts that such certificate (that 
is, in our opinion, the certificate of residence 
only) shall be presented to the court in open 
court on the first day of some general sitting 
thereof, and thereupon sucli court shall cause 
the same to be openly read in court 

From this we take it that the only thing before 
the coart, and the only thing they are bound to 
take notice of, is this certificate of residence. 
Behind this we cannot go, nor have we authority 
to enquire whether the evidence upon which it 
was granted was sufficient. We must presume 
that the JQ«tice who granted it saw that the act 
was oomplied with. The mere production of an 
affidavit, appearing to have been made by the 
applicant, is not necessarily oonolnsive that no 
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proper affidavit was made before the jastice 
granting the certificate ; and farther, the ooort 
is not called upon to listen to or take notice of 
anj affidavit, not being authoriied thereto by the 
act. 

Section 5 then goefa on to say, " And if, daring 
each general sitting, the facts mentioned in such 
certificate are not oontroyerted, or any other 
valid objection tnade to the nataralization of such 
alien, such court, on the last day of Moch general 
sitting, shall direct that such certificate shall be 
filed uf record in sach court." 

Here, then, we must enquire if the facts men- 
tioned in such ceriificate (read on the first day 
of the court) are controverted or not. It is not 
attempted to be shown by the contestant that the 
alien has not taken and subscribed the oath of 
residence, but merely that he has made an affi- 
davit which does not conform to the act. This, 
we think, is not such a controverting of the fact 
of residence as to form a bar to the granting the 
certi^cate mentioned in section 6, in the face too 
of the certificate of the justice saying the oath 
of residence has been made, and further, that a 
residence of seven years has actually been proved 
before him. 

2. As to the second objection. In no place do 
we find that the justice is to state that the appli- 
cant has taken the oath of allegiance. Subsec- 
tion 3 of section 4 prescribes what sort of certi- 
ficate is to be given, and only alludes io one of 
residence ; and section 9 again speaks of a certi- 
ficate of residence only as the one to be read by 
the Clerk of the Peace. 

8. As to the third objection. We know of no 
law reqairing the exclusion of initial letters in 
the heading of nffiJavits. The courts of law and 
equity, we believe, have made such a rule, but it 
refers only to matters and suits in these courts. 

Therefore the court determines, that as none 
of the facts meutiooed in the three above certi- 
ficates are contravened, nor any valid objection 
made to the naturalizition of the above named 
Charles C. Webster, John W. Fisher and B. F. 
Kendall, and as it is against public policy that 
such certificates should be refused, except upon 
good and sufficient grounds, that such certificates 
should be filed of record under the provisions of 
said act. 

We have alluded above to the certificate to be 
granted by the court under section 6. A diffi- 
culty here presents itself. The form given 
recites the reading of a certificate that the alien 
has complied with the requirements of the act, 
that is, amongst other things, that he has taken 
the oaths of residence and allegiance. In no 
place, however, do we see any provision for such 
a certificate. As stated above, the only certifi- 
cate to be read is that mentioned in section 5, 
and that says nothing whatever about the oath of 
allegiance. In consequence of this, and inas- 
much as the third section enacts that the oaths 
of residence and allegiance required by section 4 
shall be filed of record before the alien shall be 
entitled to a certificate of naturalisation (but 
without saying when the same are to be made, or 
when or where they are to be filed), the Clerk of 
the Peace is hereby directed not to file the certi- 
ficate read before the Court, nor to issue the 
certificates mentioned in section 6 aotil the snid 
oa»ths are duly fi'ed of record with him. 



REVIEWS. 



Scientific American. Munn & Co., New 
York, U. S. 

We publish in another place the prospectus 
of this very interesting and instructive journal. 

It occupies a space filled by no other periodi- 
cal, keeping us au courant with all that takes 
place in the scientific and mechanical world, 
containing information which can nowhere 
else be obtained. The plates given in it are 
admirably executed, and are an evidence of 
the enterprise of the publishers. 



A witness with a Bardolphian nose coming 
in Dunning's way, he said to him, " Now, Mr. 
Coppernose, you have been sworn, what do 
you say ?" 

" Why, upon my oath," replied the witness, 
"I would not exchange my copper nose for 
your brazen face." 

He was remarkably ugly. A client of his 
once inquired for him at a coffee-house ; the 
waiter did not know such a person. 

** Go up stairs," said the client, "and see if 
there is a person there with a face like the 
knare of clubs; and, if so, tell him he is 
wanted." 

The waiter went up and at once found Dun- 
ning. 



A tedious preacher had preached the assize 
sermon before Lord Yelverton. He came 
down smiling to his lordship after the service, 
and, expecting congratulation on his effort, 
asked, ** Well my lord, how did you like the 
sermon ? " 

" Oh, most wonderfully," replied Yelverton, 
"it was like the peace of God, it passed all 
understanding ; and, like His mercy, I thought 
it would have endured forever." 



Erskine was counsel in a suit brought to re- 
cover the value of a quantity of whalebone, and 
found one of the witnesses so stupid as not to 
know the difference between thick and long 
whalebone. Driven to desperation, he at length 
exclaimed, " Why, man, you do not seem to 
know the difference between what is thick and 
what is long. Now, I will explain : you are 
a thick-headed fellow, but you are not a long- 
headed fellow." Being counsel for the defen- 
dant in the case of Rolinson t. Tickell, he 
opened his speech to the bench with " Tickell, 
my client, the defendant, my lord," when 
the judge interrupted, "Tickell him yourself, 
brother Erskine, you can do it better than I." 
Having gained an important suit for a coal 
mining company whose counsel he was, they 
invited him to a splendid dinner given in honor 
of the victory. Called on for a toast, he gave : 
" Sink your pits, blast your mines, dam your 



rivers. 
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DfARY FOR MARCH. 



1. Wed. 



5. SUN. 
7. Taes. 

12. SUN. 
14. Tues. 

17. Prid. 
19. SUN. 

25. Sat. 

26. SUN. 
SI. Frid. 



St. David. Last day for County Clerk to trans- 
mit to Chief Superintendent audited school 
account. 

2ii(l Sunday in Lent. 

Shrove Tuesday. Last day for notice of Trial for 

, County Court, York. 

ord Siuidny in Lent. 

General Sessions and County Court Sittings in 
York. 

St. Patrick's Day. 

Uth Sunday in Lent. 

Annunciation. 

nth Sunday in Lent. 

Last daj'for Local Sui)erintendent of Common 
Schools to complete first hajlf-yearly visits to 
schools. 



%lt %uiA €mi^%' 
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PAYMENT OF EXECUTORS. 

FIRST PAPER. 

On the 1st September, 1858, the law came 
into force touching compensation to executors 
and others, which is now embodied in the 
Consolidated Statutes of Upper Canada, cap. 
16, sec. 66. This section provides that the 
judge of any Surrogate Court may allow' to 
the executor, or trustee, or administrator act- 
ng under will or letters of administration, a 
fair and reasonable allowance for his care, 
pains and trouble, and his time expended in 
or about the executorship, trusteeship, or 
administration of the estate and effects vested 
in him under any will or letters of administra- 
tion, and in administering, disposing of and 
arranging and settling the same, and gener- 
ally in arranging and settling the affairs of the 
estate, and therefor * may make an order or 
orders from time to time, and the same shall 
be allowed to an executor, trustee or adminis- 
trator in passing his accounts. 

Prior to this enactment the English rule 
obtained in this Prpvince, that in all matters 
of trust, or in the nature of a trust, whether 
testamentary or otherwise, the trustee was not 
entitled to any remuneration whatsoever for 
his pains, trouble and personal services. There 
are some English cases to be found pointing 
in an opposite direction, such as Marshall v. 
ITollaway, 2 Swanst. 452 ; Bx, p. Fevmor, 
Jac. 404; Newport v. Bury.^ 23 Beav. 80. 
These have been usually considered as cases 
of special exception, but may perhaps be 



viewed as instances wherein the rule has been 
properly relaxed, on the ground that compen- 
sation had been intended. 

The English Courts, however, did not con- 
sider the rule in question applicable to their 
Colonial possessions. In many cases touch- 
ing both East and West Indian estates, a 
commission of five per cent, has been allowed 
to the Indian executor, upon passing his 
accounts in the English Courts : Chetham v. 
Audley, 4 Ves. 72, in which five per cent, 
was allowed upon the payments made on 
account of the estate : Goeherell v. Barber, 1 
Sim. 23 8. C. in appeal, 2 Rus. 585, in which 
five per cent, was allowed on all assets collected 
by the executor in East India, including assets 
retained by him for a legacy to himself, not 
given to him as executor, 

In Matthews v. Bagsfiaw, 14 Beav. 12?., five 
per cent, was allowed on the gross receipts of 
the East Indian assets. There the Master of the 
Kolls laid it down, that by the custom of India, 
which the law of England will follow, Indian 
executors are entitled to five per cent, on the 
gross sum received by them. (A note to this 
case shews that this custom was abolished in 
1849.) See also Gamplell v. Campbell^ 13 
Sim. 168 ; and 2 Z ^ G. 607. Similar allow- 
ances have been sanctioned as to West Indian 
estates on the ground among others that such 
was the constant course of practice in those 
colonies — a practice indeed in some of the 
islands which was recognized and regulated 
by the acts of colonial legislatures. See 
Denton v. Davey, 1 Moo. P. 0. 15 ; Ghambers 
V. Ooldwin, 9 Ves. 254, 267. In this case it 
is said that the commission is the reward of 
personal care and attention, and if that care 
and attention are not administered, the un- 
questionable principle of the Court is that 
not being within the casj, upon which the 
commission can be claimed, the executor is in 
the situation of a person entitled only to the 
commission actually paid to those who really 
managed the estate: Forrest v. Elwes, 2 
Mer. G8. 

The like principle of compensation to execu- 
tors has been declared by the Legislatures of 
many of the States in the American Union. 
Thus for instance in New York State an Act 
was passed in 1817, declaring that in settling 
the accounts of guardians, executors and ad- 
ministrators, the Court of Chancery should 
make a reasonable allowance to them for their 
services over and above their expenses, to be 
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fixed by a general rule of the Court in that 
behalf. Upon this the Chancellor passed a 
general order providing a scale of per-centages 
by way of commission, as follows : — For receiv- 
ing and paying out money, five per cent, on 
all sums not exceeding $1,000 ; two and a 
half per cent upon all sums between $1,000 
and $6,000 ; and one per cent for all above 
$6,000. The mode adopted of computing the 
allowance was to reckon two and a half, one 
and a quarter, or a half per cent, according to 
circumstances on the aggregate amount re- 
ceived ; and the same in respe<*t of the aggre- 
gate amount expended. Thus if $10,000 had 
been collected, the per centage on $1,000 
would be $26, on 4,000 would be $60, and on 
$6,000 would be $26 ; total amount allowed, 
$100, and the same scale of allowances on the 
amount paid out These regulations were 
afterwards changed upon legislative interfer- 
ence, and the rules in New York are now 
settled by the revised statutes of 1862, in 
which it is provided that ** on the settlement 
of the account of an executor or administrator 
the Surrogate shall allow to him for his ser- 
vices, and if their be more than one, shall 
apportion among them, according to the ser- 
vices rendered by them respectively, over and 
above his or their expenses : — 

** 1. For receiving and paying out all sums 
of money not exceeding one thousand dollars 
at the rate of five dollars per cent 

*^ 2. For receiving and paying any sums ex- 
ceeding one thousand dollars and not amount- 
ing to five thousand dollars, at the rate of two 
dollars and fifty cents per cent 

**8. For all sums above five thousand 
dollars at the rate of one dollar per cent; and 
in all cases such allowance shall be made for 
their actual and necessary expenses as shall 
appear just and reasonable."— jBeo. 8L i^. F., 
Tit 8, Fart II., Oc^, FZ, Sec, 64. 

The manner of estimating the allowance is, 
and always has been the same in the New 
York Courts— that is to say, full per-centages 
are not reckoned both on the receipts and 
disbursements : one half commission is allow- 
ed on the amount received, and one half on 
the amount paid out Their practice in or- 
dinary cases is to reckon commission upon 
the aggregate amount of the receipts and ex-' 
penditures for the, whole period of accounting. 
Where however an account is taken with 
annual rests for the purpose of charging inter- 
est on the yearly balances, then the commission 



is computed upon the a^regate amount of 
receipts and disbursements during each year. 
— Vanderheyden v. Vanderheyden^ 2 Paige, 
C. R 287. 

It may be noticed that these provisions and 
regulations of the New York law afe objection- 
able in extending merely to the receipt and 
payment of money, and in not providing any 
allowances for care and trouble in the manage- 
ment of the estate. And apart from this con- 
sideration, many cases will occur in which the 
rate allowed may on the one hand prove in- 
adequate, or on the other hand, exorbitant 
It would seem fhe better course not to fix the 
remuneration by the terms of an inflexible 
tans', which must be equally applied to all 
estates, however varied in their circumstances 
and however differing in the degrees of skill, 
care and responsibility, requisite on the part 
«of the executors. In Canadian practice ac- 
cordingly, the rate of compensation has been 
left to the judgment of the officer of the Court, 
who exercises his discretion upon a survey 
of all the special features of each case. 

In our next paper we shall comment upon 
the scope of the Canadian Act, and collect the 
decisions thereupon. 



ACTS OF LAST SESSION. 

♦ • 

The Bills that were passed during the last 
Session of the Ontario Legislature received the 
Royal assent on the 16th Feburary last. The 
following are those of general interest to our 
readers with their numbers as they appear in 
the list published in the Gazette : — 

8. An Act to make valid certain Commissions 
for taking affidavits issued by the Court of 
Queen's Bench. 

This Act refers to some invalid commissions 
issued under an Act of Upper Canada in the 
second year of George IV., without the seal of 
the Court. 



11. An Act to alter the names of the Superior 
Courts in Ontario. 

This Act we publish in this number. 



14. An Act to confirm the deed for the dis- 
tribution and settlement of the estate of the 
Honourable George Jervis Goodhue, deceased. 

We have incidentally referred to this, and to 
the Spragge Will Act, and to the Caverno Act 
as measures of a most objectionable nature, and 
may refer to the subject hereafter at greater 
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length. One result of these Acts will be seen 
by looking at Act No. 95 infra. 



17. An Act respecting Affidavits, Declarations 
and Affirmations, made oat of the Province for 
use therein. 

We publish this in another page of this 
number. 



27. An Act to empower the trustees under the 
will of the late Joseph Bitterman Spragsre to sell 
certain lands in the township of Blenheim and 
County of Oxford. 

We have referred to this under No. 14. 



38. An Ad respecting Commissioners of Police. 

The purport of this Act appears in the pre- 
amble, which recites that by 31 Vic, cap. 
73rd, the Governor-General in Council is 
aathorized to appoint one or more fit and 
proper persons to be and act as a Commis- 
sioner or Commissioners of Police within one 
or more of the Provinces of Canada ; and it is 
desirable and expedient the better to enable 
such Commissioner or Commissioners of 
Police so appointed to execute the Criminal 
Laws of the Dominion, that they should have 
proper criminal jurisdiction granted to them 
within this Province, &c. 



48. An Act to amend Chapter Eighty Five of 
the Consolidated Statutes for Upper Canada iii- 
titaled. "An Act respecting the conveyance of 
Real Estate by Married Women/' and the Act 
passed in the thirty second year of the reign of 
Her Majesty, chapter nine, intituled,, " An Act to 
amend the Registry Act, and to further provide 
as to the certificates of married women, touching 
their consent as to the execution of deeds of con- 
veyance. 

This Act will be found on another page. 



*\\. An Act to enable Sullivan Caverno to con- 
vey certain Lands in the County of Welland. 

This we have referred to under number 14. 



78. Afi Act to amend the Assessment Law. 
We publish this iii another place. 



80. An Act respecting the establishment of 
Hegistry Offices in Ridings, and to amend the 
Registration of Titles (Ontario) Act, 

This Act was spoken of in our January 
issue (page 7). It gives power to the Lieut- 
Governor in Council to establish a Registry 
Office in such city, junior county or riding, as 



he shall deem advisable, and he may order 
the removal of any Registry Office from one 

place in a county to another. We trust 
these powers will be very sparingly, exercised, 
and that the safety of titles and the con- 
venience of the bulk of the profession will not 
be made sub.<;ervient to the exigencies of party 
politics. Section 50 of 31 Vic, cap. 20, is 
amended so as to read as follows : 

*' Every notarial copy of any instrument execut. 
ed in Qaebec, the original of which is filed In any 
notarial office according to the law of Qaebec, 
and which cannot therefore be produced in On- 
tario and every prothonotarial copy of any in- 
strument executed in Quebec shall be received in 
lieu of and as prima facie evidence of the original 
instrument, and may be registered and treated 
under the Act for all purpose as if it were in fact 
the original instrument, and snch notarial or pro- 
thonotarial copy shall be registered without s&iy 
other or further proof of the execution of the 
same, or of the original thereof, with the seal of 
the notary or prothonotary attached." 



88. An Act to amend Chapter 52, 29 & 80 
Vic, and Chapter 30, 81 Vic, relating to Muni- 
cipal Institutions. 

We publish this in another place. 



95. An Act to provide for the appointment of 
.Jndicial Officers to whom Estate Bills may be 
referred. 

This is a very short Act contained in one 
clause, and provides that ^Hhe Lieutenant- 
Governor in Council may from time to time 
issue commissions to the Judges of the Su- 
perior Courts of Law and Equity, empowering 
them, or any two of them, to report, under 
the rules and orders of the Legislative Assem- 
bly, to the Assembly in respect to any estate 
bills, or petitions for estate bills, which may 
be submitted to the Assembly." The rules 
and orders referred to in this Act are as follows. 

" From and after the appointment of Commis- 
sioners for the purpose, every Estate Bill, when 
read a first time, shall, without special reference, 
stand referred to the said CommissioDcrs, for 
their Report, and a copy of such Bill, and of the 
petition on which the same is founded (to be 
furnished by the petitioner), shall be forthwith 
transmitted by the Clerk of Private Bills to the 
said Commissioners, or one of them, in order 
that they, or any two of them, may, after peru 
sing the Bill, without requiring any proof of the 
allegations thereof, report to the House their 
opinion thereon, under their hands ; and whether, 
prcsumin2^ the alle:jat'.on3 contained in the pro. 
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amble to be proved to the satisfaction of the 
House, it is reasonable that such Bill do pass 
into a law, and whether the provisions thereof 
are proper for carrying its purposes into effect; 
and what alterations or amendments, if any, are 
necessary in the same ; and, in the event of their 
approving the said Bill, they are to sign the 
same ; and the said Report, with the said Bill 
and Petition/ are to be transmitted by the said 
Commissioners to the Clerk of Private Bills; and 
the same are to be submitted to the Standing 
Committee on Private Bills, which is not to con- 
sider the said Bill before the delivery of the said 
Report, Bill and Petition, to the Chairman of the 
said Committee." 



98. An Act relating to Unpatented Lands sold 
for taxes. 

This we publish on a subsequent page. 

99. An Act to amend the Act chaptered 20 of 
81 Vic, intituled, an Act respecting Registrars* 
Offices, and the Registration of Instruments re- 
lating to Lands in Ontario. 

By this Act, every Deed executed prior to 
the passing of 31 Vic, cap. 20, affecting lands 
situate in more than one county, and of which 
Deed no memorial has been executed, may be 
recorded in any one of the counties in which 
Bomo of the lands are situated, upon proof 
made in accordance with the said Act, and in 
the other counties by deposit of a copy of 
every such deed and proof certified as is pro- 
vided with respect to powers of attorney in 
section 47 of the said Act. 



One hundred and four Acts in all were 
assented to ; a goodly array, certainly, as far 
as numbers are concerned, but the wisdom of 
some of them is more than questionable. 

The following are some of the Acts already 
referred to, and now published in advance 
of the volume in the hands of the Queen^s 
Printer : — 

An Act to alter the names of the Superior Courts 
in Ontario. 

(Assented to 15th Feb. 1871.) 

Whereas, &c. Therefore Her Majesty, &c., 
enacts : — 

1. The " Court of Queen's Bench for Upper 
Canada," sbrtll, during the reign of a King be 
called *• His Majesty's' Court of King's Bench 
for Ontario," and during the reign of a Queen 
" Her Majesty's Court of Queen's Bench for 
Ontario." 

2. *' The Court of ComnKm Pleas for Upper 
Canada," shall be called ** The Court of Com- 
mon Pleas for Ontario." 

3. " The Court of Chancery for Upper Can- 



ada " phall he called " The Court of Chancery 
for Ontario." 

4. Notwithstanding anything herein con- 
tained, no writ, process, or pleading, shall be 
held void or irregular, merely on account of 
the use of the old style of any of said Courts, 
but the same shall be as valid as if the proper 
style of such Court had been used. 

5. The last preceding section of this Act 
shall be in force until the first day of January, 
in the year of our Lord one thousand eight 
hundred and seventy-two, and no longer, and 
after such time the same effect and no other 
shall be given to such misnomer as if such 
section had never been passed. 



An Act respecting Affidavits, JDeclarations, and 
Affirmations made out of the Province of On- 
tario for use therein, 

(Assented to I5th Feb. 1871.) 

Her Majesty, &o., enacts as follows : — 

1. [26 v., ch. 41, repealed except as to com- 
missions issued and proceedings thereunder.] 

2. [Lieutenant-Governor in Council may 
appoint commissioners for taking affidavits, 
etc., without Ontario, to be used in any cuurt 
here.l 

3. The commissioners so to be appointed 
shall be styled " Commissioners for taking 
affidavits in and for the Courts in Ontario." 

4. Oaths, affidavits, affirmations or declara- 
tions administered, sworn, affirmed or made 
out of t!ie Province of Ontario, before any 
commissioner authorized by the Lord Chan- 
cellor to administer oaths in Chancery in 
England, or before any notary public certified 
under his hand and official seal, or before the 
mayor or chief magistrate of any city, borouji^h 
or town corporate in Great Britain or Ireland, 
or in any colony of Her Majesty without 
Canada, or in any foreign country, and certi- 
fied under the common seal of such city, bo- 
rough, or town corporate, or before a judge of 
any court of supreme jurisdiction in any co- 
lony without Canada belonging to the Crown 
of Great Britain, or any dependency thereof, 
or Consular Agent of Her Majesty exercising 
his functions in any foreign place, for the 
purposes of and in or concerning any cause, 
matter or thing depending' or in any wise 
concerning any of the proceedings to be had 
in the said courts, shall be as valid and effec- 
tual* and shall be of like force and effect to all 
intents and purposes as if such oath, affidavit, 
affirmation or declaration bad been adminis- 
tered, sworn, affirmed or made in this Province 
before a commissioner for taking affidavits 
therein or other competent authority of the 
like nature. 

6. Any document purporting' to have affixed, 
impressed, or subscribed thereon or thereto 
the signature of any such commissioner, or 
the signature and official seal of any such 
notary-public, or the seal of the corporation, 
and the signature of any such mayor or chief 
magistrate as aforesaid, or the seal and sig- 
nature of any such judge, consul, vice-consul, 
acting-consul, pro-consul, or consular agent 
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in testimony of any such oath, affidavit, affir- 
mation, or declaration having beon adminis- 
tered, sworn, affirmed or made by or before 
bim shall be admitted in evidence witboat 
proof of any each signature, or seal and sig- 
nature, being the signature or tbe seal and 
si^uature of the person whose signature or 
seal and signature, the same purport to be, 
or of the official character of such person. 

6. Any affidavit, declaration, or affirmation 
proving the execution of any deed, power of 
attorney, w.ill or probate, or memorial thereof, 
or other instrument for the purpose of regis- 
tration in this province, may be made before 
a commissioner appointed under this Act, or 
other person authorized hereby to administer 
or take oaths, affidavits, declarations, and af- 
firmations. 

7. No informality in the heading, or other 
f()rmal requisites to any affidavit, declaration, 
or affirmation, made or taken before any com- 
missioner, or other person under this act, shall 
be any objection to its reception in evidence, 
if the court or judge before whom it is tendered 
think proper to receive it. 



An Act to amend Chapter Eighty- five of the 
Consolidated Statutes for Upper Oaaadaj 
and the Act passed in the thii ty second year 
of the reign of Her Majesty ^ chaptered nine, 

(Assented to 15th Feb. 1871.) 

Whereas it is expedient to facilitate the 
taking the necessary examination of a married 
woman, as by law required.^on executing a 
<Jeed of lands and the granting the necessary 
certificate thereon : Therefore Her Majesty, 
&c., enacts as follows : — 

1. Sections two, three and four of chapter 
eighty-five, of the Consolidated Statutes for 
Upper Canada, are hereby repealed, and sec- 
tions two, three and four of this Act are in- 
serted in lieu thereof. 

2. In case such married woman executes 
8uch deed in the Province of Ontario, she shall 
execute the same in the presence of a Judge 
of one of the Courts of Queen's Benob, Com- 
mon Pleas, or the Court of Chancery or of the 
Judge, Junior or Deputy Judge of the County 
Court, or of a Notary Public for the Province 
of Ontario, or two Justices of the Peace for 
the county in which such married woman 
happens to be when the deed is executed, and 
any such Judge, Notary Public, or two Jus- 
tices of the Peace shall examine such married 
woman apart from her husband, respecting, 
her free and voluntary consent to convey her 
real estate as expressed in the deed, and if 
she gives her consent, such Judge or Justices, 
or Notary Public under his seal of office, shall 
on the day of execution by her of such deed 
certify on the back thereof to the following 
•effect : 

" I, (or we inserting the name or names and 
*' place of residencej dec.,) do hereby certify 

" that on this day of A.D., at — ^ 

" in the County of , the within deed was 

'* duly executed in my {or our) presence by 
** A. B., of wife of therein named, 



(I 
(i 

K 
<I 
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(( 
(( 



and that the said wife (or wives) of the said 
{insert name of husband or husbands) at the 
said time and place, being examined by me 
(or us) apart from her {or their) husband 
(or husbands), did give her {or their) con- 
sent to convey her (or their) estate in the 
lands mentioned in the said deed, freely and 
voluntarily, and without coercion or fear of 
coercion on the part of her (or their) hus- 
band (or husbands), or of any other person 
or persons whomsoever." 

3. In case any such married woman exe- 
cutes anv such deed in Great Britain or Ire- 
land, or in any colony belonging to the Crown 
of Great Britain, out of Ontario, she shall do 
so in the presence of the Chief Justice, or a 
Judge of the SuperH>r Court, or a Notary 
Public duly appointed, or of the mayor or 
chief magistrate of a city, borough or town 
corporate, or any person authorized by the 
laws of any such colony for that purpose, who 
shall examine such married woman apart from 
her husband, touching her consent in the 
matter, and certify on the back thereof to the 
effect, as by the second section of this Act is 
required. 

4. In case any such married woman exe- 
cutes any such deed in any state or country 
not owing allegiance to the Crown of Great 

, Britain, she shall do ho in the presence of the 
governor or other chief executive officer, or 
the resident British Consul, or of a Judge of 
a Court of Record of such state or country, 
or of a Notary Public duly appointed, or of a 
mayor or chief magistrate of a city, borough, 
or town corporate in any such foreign country, 
who shall examine such married woman apart 
fjom her husband, touching her consent in 
the manner, and certify on the back thereof 
to the efi'ect, as by the second clause of this 
Act is required ; such certificate to be under 
the hand and the seal used in the office of the 
person or court by the person so making such 
examination ; Provided always, that no party 
to any such deed, or engaged in the prepara- 
tion thereof, either by himself, his partner or 
clerk, shall make the examination or grant 
the certificate required by any of the foregoing 
clauses under a penalty of four hundred dol- 
lars, to be recovered from him, her or them 
by any person suing therefor in any court of 
competent jurisdiction, 

5. Sections one and two of the Act passed- 
in th{3 thirty-second year of the reign of Her 
Majesty, chaptered nine, are amended by ex- 
punging from secrio!i one the words : ** any 
Judge or Justice of the Peace," and from sec- 
tion two the words *' the Judge or Justice of 
the Peace therein mentioned," and inserting 
in lieu thereof in each of such sections the 
words " any of the p irties entitled by law to 
take such examination." 

6. The following shall be inserted as clause 
three of said last mentioned Act, and incorpo- 
rated therewith : ** All certificates of discharge 
of mortgage and the registering thereof, exe- 
cuted or registered previous to the passing of 
this Act, according to the terms thereof, shall 
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be as valid and binding as if done since the 
passing hereof. 

An Act relative to Unpatented Lande eold 
for Taxes. 

(Assented to 16th Febiwy, 1S71.) 

Her Majesty, &c., enacts as follows : — 

1. Whenever the proper oflBcer or officers 
having by law the power or authority to make 
or execute deeds on sales of lands for taxes 
shall heretofore have made or executed, or 
shall h'ereailer make or execute any deed pur- 
porting to grant, sell or convey any land or 
portion of land, the fee of which is in Her 
Majesty, or purporting to grant, sell or convey 
the interest therein of any locatee or purchaser 
from the Grown, and such deed shall recite or 
purport to be based upon a sale for taxes of 
such land or interest, the Commissioner of 
Crown Lands may act upon and treat such 
deed as a valid transfer of all the right and 
interest of the locatee or purchaser from the 
Crown, and of every person claiming under 
him, in, or to such land or portion of land to 
the grantee named in such deed, and may 
cause a patent for such land to be issued to 
such grantee on completion of the original 
conditions of location or sale, unless such deed 
shall be questioned before a court of competent 
jurisdiction by some person interested in such 
land within three months after the passing of 
this Act, or within three months after the 
making of such deed, and unless notice of such 
deed being so questioned, shall within the re- 
spective times aforesaid be given to the Com- 
missioner of Crown Lands. 

2. This Act shall not apply to any deed 
based or purporting to be based upon a sale 
for taxes made prior to the first day of January, 
1868. 

8. Nothing in this Act contained shall in- 
terfere with the authority of the Commissioner 
of Crown Lands under " The Public Lands 
Act of I860," to cancel the original sale, grant 
or location, of any such land. 



An Act to amend the Act intituled ^^ An Act 
respecting the Municipal Institutions of 
Upper Canada^ - 

(Assented to 15th February, 1871.) 

Her Majesty, &c., enacts as follows : — 

1. Section 6 of the Act passed in the thirty- 
first year of Her Majest3''8 reign, chaptered 
thirty, is amended by adding the following 
words after the word " ward " on the third 
line of said section : — " When there are l6ss 
than five wards, and of two councillors for 
each ward where there are five or more wards." 

2. Sub-section 12 of section 296 of the Act 
passed in the session held in the 29th and 30th 
years of Her Majesty's reign, chaptered 51, is 
amended by striking out all the words after 
the word *^ Runners " in said sub-section. 

8. Sub-section {a) of sub-section 6 of section 
246 of the said Act is repealed, and the follow- 
ing is substituted in lieu thereof: — "Upon 
any person, for the non-performance of his 



duties, who has been elected or appointed to 
any office in the corporation, and who neglects 
or refuses to accept such office, unless good 
cause be shown therefor, or takes the declara- 
tion of office, or afterwards neglects the duty 
thereof, and." 

4. The council of every municipality may 
pass by-laws for preventing and removing any 
obstruction upon any roa^ or bridges within 
its jurisdiction. 

5. Sub'Section 8 of section 299 of the said 
Act is amended by adding thereto the follow- 
ing: — "And for acquiring and assuming 
possession of, and control over, any public 
highwAy or road in an adjacent municipality 
(by and with the consent of such municipality, 
the same being signified by a by-law passed 
for that purpose), for a public avenue or walk; 
and to acquire frpm the owners of the land 
adjacent to such highway or road, such land 
as may be required on either side of sach 
highway or road, to increase the width thereof, 
to the extent of one hundred feet or less, sub- 
ject to the provisions of section 825 of this 
Act, and to other provisions of this Act rela- 
ting to arbitration." 

6. The following sub-section is added to 
section 349 of said Act : - • " For granting 
bonuses to any railway, and to any person or 
persons, or company, establishing and main- 
taining manufacturing establishments within 
the bounds of such municipality, and for is* 
suing debentures, .payable at such time or 
times, and bearing or not bearing interest, as 
the municipality may think meet for the pur- 
pose of raising money to meet such bonuses.'^ 

7. Section 341 of the said Act is amended 
by adding after the words "Separating two 
townships in the county," the following:— 
" And over all bridges crossing rivers, over 
five hundred feet in width, within the limits 
of any incorporated village in the county, and 
connecting any highway leading through the 
county." 

8. Section 342 of said Act is amended as 
follows, by adding thereto the following words: 
" And further the County Council shall cause 
to be built and maintained in like manner all 
bridges on any river over five hundred feet in 
width, within the limits of any incorporated 
village in the county, necessary to connect any 
public highway leading through the county," 
and may pass a by-law for the purpose of 
raising any mi^ney by toll on such bridge to 
defray the expenses of making and repairing 
the same. 

9. Sub-section 3 of section 344 of said Act 
is amended by adding thereto after the words 
"Townships of the county," the words "Or 
any bridge required to be built or made across 
any river, over five hundred feet in width, 
within any incorporated village in the county, 
connecting any public highway leading through 
the county." 

10. Sections 301 and 302 of the said Act 
shall apply to towns and incorporated villages 
as well as to cities ; provided always that the 
right of appeal as provided by the said 301st 



March, 1871.] 



LOCAL COURTS* & MUNICIPAL GAZETTE. 



[Vol. VIL— 39 



section shall be to the judge of the county 
ooui^ 

11. Sub-section 2 of section 801 of said Act 
is amended by inserting the following words 
after the word *' sidewalk," in the sixth line : 
"or any bridge forming part of the highway." 

12. Section 802 of the said Act is amended 
by adding to the end thereof the following 
proTiso : 

^'Provided also, that in cases where the 
council of any city or town shall decide to 
contribute ^t least half of the cost of such 
local improTement, it shall be lawful for the 
said council to assess and levy in manner pro- 
vided by the SOlst, 802nd, 808rd, 304th and 
806th sections of this Act, from the owners of 
real property to be directly benefited thereby, 
the remaining portion of such cost without 
petition therefor, unless the majority of such 
owners representing at least one-half in value 
of such property shall, within one month after 
the publication of a notice of such proposed 
assessment in at least two newspapers pub- 
lished in such city or town, petition the coun- 
dl against such assessment.'* 

18. Sub-section 12 of section 841 of said 
Act is repealed, and the following substituted 
therefor : 

** It shall be the duty of County Councils to 
erect and maintain bridges over rivers forming 
township or county boundary lines ; and in 
the case of a bridge over a rker forming a 
boundary line between a county and a city, 
sach bridge shall be erected and maintained 
by the Councils of the county and city ; and 
in case the Councils of such county or city, or 
the Councils of such counties, fail to agree on 
the respective portions of the expense to bo 
borne by the several counties, or city and 
county, it shall be the duty of each Council to 
appoint arbitrators, as provided by this Act, 
to determine the amount to be so expended, 
and such award as may be made shall be final." 

14. The following sub- section is added' to 
section 280 of said Act : 

"Whenever any stream or creek in any 
township is cleared of all logs, brush or other 
obstructions to the town line between such 
township and any adjoining township into 
which such stream or creek flows, the Council 
of the township in which the Creek or stream 
has been cleared of obstructions may servo a 
notice in writing on the head of the Council of 
the adjoining township into which the stream 
or creek flows, reques.ting such Council to 
clear such stream or creek through their mu- 
nicipalit}^ ; and it shall be the duty of such ' 
last named Council, within six months after 
the service of the notice as aforesaid, to enforce 
the removal of all obstructions in such creek 
or stream within their municipality to the sa- 
tisfaction of any person whom the Council of 
the county in which the municipality whose 
Council received the notice is situate shall ap- 
point to inspect the same." 

15. Section 243 of the said Act is amended, 
by adding y or thirty duly qualified electors of 



any municipality " after the word " council " 
in the first line," 

16. Any by-law which shall be carried by 
a majority of the duly qualified voters voting 
thereon, shall, within six weeks thereafter, be 
passed by the Council which submitted the 
same." 

17. Section 27 of the said Act is repealed, 
and the following enacted in lieu thereof: 

**In case of a township laid out by the 
Crown in territory forming no part of an in- 
corporated county, the Lieutenant-Governor 
may, by proclamation, annex the township, or 
two or more of such townships, lying a^acent 
to one another to any adjacent incorporated 
county." 

18. Section 153 of the said Act is amended 
by inserting after the word " aforesaid" in the 
first line, the following words : " as well as the 
assessment rolls, voters* lists, poll books, and 
other documents in the possession of or under 
the control of the clerk.** 

19. Sections 29 and 85 of chapter thirty of 
the Act passed by the Legislature of Ontario 
in the* thirty-first year of Her Majesty's reign 
shall be and the same are hereby repealed. 

An Act to amend the Aeeessment Act of On- 
tario^ passed in the thirty-second year of t?ie 
r&ign of Her Majesty^ chaptered thirty -six, 

(Assented to 15th February, 1871.) 

Her Majesty, &a, enacts as follows : — 

1. That sub-section 25 of section 9 of the 
Act passed in the 32nd year of Her Majesty's 
reign, and chaptered 86, be repealed. 

2. That sec. 84 of the said Act be amended 
by inserting after the word "township** in 
the first line, the words " town or village.** 

8. That sec. 86 of the said Act be amended 
by inserting after the word " townships," 
" towns and villages.** 

4. That sec. 150 of the said Act be amended 
by erasing the letter " B ** in the second line, 
and inserting therefor the letter " C.** 



SIMPLE CONTBACTS & AFFAIRS 
OF BVBBY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Aqbmot — Negliobncs. — An undisclosed prin- 
cipal oan sue in his own nnme on any contract 
of his agent, and it does not affect his suit, whether 
or not, in the dealings with the agent, the exis- 
tence of a principal was concealed by the agent. 

An agent in whose hands pawns are deposited 
as collaterals for a loan ro:ide for the principal, 
is a bailee for hire so far as the borrowers are 
concerned, and is bound to use the ordinary dili- 
gence which a prudent man would use in keep- 
ing the pawns. 

Sueh bailee is onlj bound to use ordinary 
e*re. This principal can only be held liable for 
his neglect to use such care. 
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The qu«>8tion of what constitutes ordioftry care 
is one of f*ct «nd is eutirely for the jurj. 

The fact that the bailee used the same care 
in keeping the pawns as he did with his own 
goods of like charrtcter, may be a circumfltance 
for the jury, bat is not eren prima facie evidence 
of ordinary care, when there is evidence of how 
the pawns were lost. 

While what constitutes ordinary care is a qaes- 
tion for the jury, yet the court will instruct them 
to weigh, in deciding what amounts to Fuch care, 
the nature of the pawns, the danger of loss by 
reason of the temptation, and facility for theft, 
and the difficulty in recovering them if lost. * 

The general question of the duty of bailees 

discussed —Bank v Smith et al Supreme Court 

of I'enrifylvania.—PhU. Legal Gazette, January 
^0, 1871. 



/^CKEEMENTPOn SalE OP LaKD— STATUTE OF 

Frauds — Part Pebfoemanck — Eviuknob to 
CoKKECT Wbitikgs.— The defendant WN)te to 
the plaintirs solicitor's that he would give 
$3,100 for plaintiff's house and lots, and a few 
tiays after he signed the following memoraudum : 
" I will give ?8,600, together with the choice of 
one horse, waggon, and teaming harness, or 
bnpgy," to which he added •* accepted" with 
plaintiff's signature. The plaintiff conveyed the 
land to defendant, who paid the sum required 
down, and gave a mortgage for the balance, but 
defendant would not give the horse. Ac, for 
which the plaintiff sued. > , 

Held, reversing the judgment of the County 
Court, that he could not recover; that the con- 
tract was within the statute of frauds, and being 
entire, the part performance could not enable 
the plaintiff to sue for the part unperformed, 
without proof of a written agreement; and that 
such proof failed, for parol evidence, which was 
inadmissible, was requiredao connect the mem- 
orandum with the previous letter, so as to shew 
the consideration.— rayZor v. KnotoUg, 30 U. C. 
Q. B. 200. 



Sale of Goods— Pbinoipal and Agent— Ex- 
cess OP Authority— Nonsuit.— Defendant, liv- 
ing in London, and having 6,000 bushels of 
barley in his elevator there, employed A. & K., 
brokers in Toronto, to sell the same, giving them 
a sample. On 8th June, A & K. wrote defen- 
dant, " We have put under offer, subject to your 
approval, your lot of barley, say 4,000 to 6,000 
bushel.«, cash 60c. net to you in your elevator ; 
answer to be given to-morrow, if accepted." On 
9th, defendant answered by letter, giving his 
approval, which was received on 10th, and on 
nth a contract for the sale of the barley to 



plaintiff was signed by him and A. & K., brokers 
for defendant, no counter im^tructions having 
been received 'by them. Plaintiff had seen the 
letters of the 8th and 0th before the contract 
was signed : 

Held, that A. & K *8 authority was to sell on 
the terms meniioned on 10th, and that defendant 
was not liable on the contract of llt\\,—Farrell 
V. IJunt, 21 U. 0. 0. P. 117. 



MiMxa Leases — Verbal Aqrekmekt for 
Sale op— Depbcc in Title— Waiver.— Plaintiff, 
having verbally agreed with defendant for the 
purchase from him of an interest in certaiu min- 
ing leases, discovered, within a short time after 
a payment made by him oa account, that there 
wan some defect in the title, but he never re- 
pudiated the bargain until just before action 
brought; on the contrary, continued to act as if 
the bargain was valid : Held, that he could not 
recover back the money pal;] by him, defendant 
having sworn that he was r(»ady and willing to 
carry out his engagement and convey, as agreed 
upon.— Patterson v. Irwin, 21 U. C. C P. 132. 



MAGISTBATES, MUNICIPAL, 
INSOLVENCY, & SCHOOL LAW. 

NOTES OF NEW DECISIONS AND J.EADmG 

CASES. 
Bx- Law— Application to quash — Absence 
OF SEAL — Li<3BNSEs TO SELL LIQUORS. — On appli- 
cation to quash a by-law passed on the 2 1st 
December, 1869, under the Temperance Act of 
1864, to prohibit the sale of intoxicating liquors, 
and submitted to the electors on the 2ad Feb- 
ruary, 1870v it appeared that no seal had been 
attached to the by-law until after the 2nd March, 
1870. 

Held, that it was no by-law, and therefore 
could not be quashed ; bat the rule to quash it 
was discharged without costs. — In re Mottashed 
and the Corporation of the County of Prince Ed- 
ward, 30 U. C. Q. B. 74. 



Road Compact — Road RuNNf&a Partially 
Through Town — Right to Collect Tolls 
Within Limits of Towx. — A joint stock road 
company had begum operations acl were in 
receipt of tolls, several years before the town of 
Cliftoti was incorporated, within which- part of 
the road ran : Held, affirming the judgment of 
the Court of Common Pleas, L'O C. P. 107. that 
the company had the right to levy tolls within 
the town limits, notwithstanding the incorpora- 
tion, and that some of the toll-gates were within 
the town limits. — The St. Catharines, Thoroldand 
Suspension Bridge Road Company (respondent) v. 
Gardner (appellant), (iu app.) 30 U. C. Q B. 109. 
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SELECTIONS, 



COMMITTAL OF DEBTORS. 

The case of Brown v. Wdt807ij Bod, and 
Langstaffe was an action brought against the 
sheriff of Surrey and the attorneys of the 
execution creditor for unlawfully imprisoning 
the plaintiff under an order made by Baron 
Pigott at Chambers. The plaintiff was order- 
ed to pay a debt and cost within two months, 
or in default to be imprisoned for six weeks. 
The plaintiff did not pay, and was arrested. 
He brought an action ; t^e defendants pleaded 
the judge's order, and this then was demurred 
to on the ground tHat the order was a nullity. 
The Court of Exchequer held that the sheriff 
could not be made responsible in an action for 
obeying a rule or order of the Court, and there 
was judgment for the defendants. 

Was the order of Baron Pigott in accord- 
ance with the statute ? We think not. Im- 
prisonment for debt is abolished, except in 
certain specified cases. If a debtor is ordered 
to pay a sum of money by a certain day, and 
he does not do so, the judge, after being satis- 
fied that he could have complied with the 
order, may commit him to prison. The law 
does not say, "If you do not obey the order 
or judgment of the Court you may be liable to 
imprisonment ;" but " If you do not obey the 
order of the judge, and if it is proved to his 
satisfaction that you have the means of paying, 
then ihe judge has the power to commit you." 
The imprisonment is not contingent on the 
non-payment, but on the creditor being able to 
prove that the disobedience is willful. The 
debtor is not to be imprisoned for his in«ability 
to pay, but for his refusal to do so although 
he has the means at his disposal. It seems 
to us that a contingent order of committal is 
bad. It is not within the authority of a judge 
in any case to make an order of committal for 
an offence which may or may not be com- 
mitted. The proof of the offence must be pre- 
cedent to the judgment. And, further, we 
remark, that, though a debtor may have the 
means of paying when the order for payment 
is made, he may by some occurrence be with- 
out means when the day of payment comes, 
and in that case his imprisonment would be 
contrary to law. To this there is the reply 
that it is the business of the debtor to apply 
to the judge and explain the circumstances, 
and therefore we rest our objection to the con- 
tingent (;rder on the principle and rule we 
have stated. 

We doubt not that the judges would be 
gladly relieved of the burden cast upon them 
hy the statute. Give the judges, both of the 
Superior Courts and of County Courts the 
authority to levy a distringas upon a part of 
the debtor's income, however derived, and then 
there might be a total abolition of imprison- 
ment for debt, without injury to creditors or 
to the credit system. — English paper. 
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Rboina t. Hoooabd. 

Conviction— Certainty — ObjeciUyns to certiorari — Practiu. 

A. conviction, for that one H., on, Ac, " did keep his bar- 
room open, and allow parties to frequent and remain in 
the same, contrary to law :" Held, clearly bad, as shew- 
ing no offence. 

A conviction, for that the said H. " did sell wine, beer, and 

other spirituous or fermented liquors, to wit, one glass of 

whiskey, contrary to law :" Held, bad, for uncertainty, 

as not shewing whether the offence was for selling with- 

y out license or during illegal hours. 

The charge in a conviction must be certain, and so stated 
as to be pleadable, in the event of a second prosecution , 
for the same offence. * 

In shewing cause to the rule nisi to quash the conviction, 
it was objected that the recognizance was irregular, be- 
ing dated before the conviction ; hnt Held, that this was 
ground only for a motion to quash the certiorari, or the 
allowance of it. 

[30 U. C. Q. B. 152 J 

In this matter two convictions were brought 
up by certiorari. 

The first was dated 10th December, 1869^ 
made at Aurora, in (he county of York, before 
Benjamin Pearson, Charles Doan, Jarcd Lloyd, 
and .John Fetch, and convicted George Ifoggard, 
for thnt he "did, on the ninth day of October, 
1869, jit the village of Newmftrket, in the county 
of York, keep his bar-room open, and allow par- 
ties to frequent >ind remain in the same, contrary 
to law" — Georgte Boardman being the complain- 
ant; and they adjudged the said George 
Hoggard, for his said offence, to forfeit and pay 
the sura of $20, to be paid and applied according 
to law, and also to pay to the said George 
Boardman the sum of $3.45 for his costs, the 
said sums to be levied l)y distress if not paid 
within twenty days, and in default of sufficient 
distress they adjudged Hoggard to be imprison- 
ed for twenty days, &c. 

The second conviction, also on the complaint 
of Boardcaan. was dated the same day, before 
the same Juf^fices, for that Hoggard did *'on the 
thirteenth day of November, 1869, at New- 
market, in the county of York, soil wine, beer, 
and other spirituous or fermented liquors, to 
wit, one glass of whi'^koy, contrary to law;" nnd 
they adjudged the said George Hoggard. for bis 
said offence, to forfeit and pay the sura of $20, 
to bo paid and applied, &c. (as in the other con- 
viction.) 

On the 7th of January, 1870, application was 
made in Chambers to Mr. Justice Wilson to issue 
a certiorari to bring up these convictions into 
this Court. Thrt recognizances were entered into 
by Hogorard and his sureties on the 4th of Janu- 
ary. The writs of certiorari were issued on the 
10th of January. The convictions, with the 
writs of certiorari, appeared to have been return- 
ed and filed on the 7th of February. 

In Hilary Term last, Harrison, Q.C, obtained 
a rule calling on the convicting Justices and the 
informer to shew cause why the first-mentioned 
conviction should not quashed, with costs to be 
paid by the informer, upon the following 
grounds : 

1. The conviction does not state any offence. 
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2. Nor state and iheir that ther« was any by 
law ereatiog saoh an offenos as is thersin attempt- 
ad to bs stated. 

8. There is no averment of the honrs during 
which the bar-room was open, to show an offenee 
within any such by-law. 

4. Nothing on the face of the conviction to 
•hew tbftt the defendant was a person licensed 
to sell spiritnotts liqaors, or in any way subject 
to the operation of snob a law or by-law, if any. 

6. There was no Charge laid before the con- 
▼Icting Justices of any such offence. 

6. No OTidenoe before them of any such offence 
as therein attempted to be stated. 

7. The penalty and costs imposed are not war- 
ranted by law ; 

And on other grounds stated in the papers filed. 

And why Ihe second conviction should not be 
quashed, with coste to be paid by the informer, 
upon the following grounds : 

1. That it does not sufficiently stete any 
offence. 

2. The offence, if any, is not steted with suf- 
ficient certainty. 

8. No sale by retell is shewn on the face of 
the conviction. 

4. There was no evidence bofore the convict- 
ing JusUces of any such offence as there attempt- 
ed to be stated. 

The rule was served on the informer on the 
14th May, and on the convicting Justices on the 
6th May, 1870. 

During this term Murphy shewed cause. The 
recognisance rolls atteobed to each of the oon- 
Tictions purport to be taken on the fourth day of 
January in the thirty-second year of the reign of 
Her Miijesty, whilst the convictions referred to 
therein were made in the 33rd year of the reign. 
The recognizance is therefore irregular, and the 
certiorari ought to be quashed as to both convic- 
tions. 

As to the first conviction, it is admitted it can- 
not be sustained. 

As to the second conviction, the Stetute of 
Ontario, 82 Vic. ch. 82, sec. 1 enacts that no 
person shall sell by retail any spirituous, fer- 
mented, or other manufaoiured liquors within 
the ProTinoe, without first having obtained a 
license authorising him so to do. The defendant 
was convicted of the offence of selling wine, beer, 
and other spirituous or fermented liquors, to wit, 
one glass cf whiskey, contrary to law. The con- 
viction is sufficient and ought to be suHtained. 
The objectiou to the recognizance ought to pre- 
Tail : Rex v. The Inhabitantt of Abergele, 6 A. & 
E. 795. 

Harriton, QC, contra. The conviction cer- 
tified is sufficiently referred to in the roll. The 
date is mentioned, and the offence charged 
against the defendant is stated exactly as it is in 
the record of conviction. The mistake in the 
date of the recognisance roll can do no harm. 
At all events, the magistrates and informant 
cannot now take this objection, for they have 
returned the conviction. If they had desired to 
bring up the point, they should have taken the 
course suggested by the case referred to, and 
moved to quash the certiorari^ and enlarged the 
return of ihe writ, to enable the defendant to 
amend the recognizance roll or to enter into a 
new one. 



« The first conviction is bad for not shewing or 
reciting any by-law against keeping a bar-room 
open, or that defendant kept a tevem, or was in 
any way liable to be fined. Newman v. The 
Earl of Hardwieke, 8 A. ft E. 125, shews that 
when it is not permissible for keepers of ale and 
beer houses to keep open their houses for sale of 
liquors before 4 a.m. nor after 10 p. m., or 
permit the same to be drunk on their premises, 
yet in a conviction for permitting beer to be 
drank and consumed on the premises at a time 
declared to be unlawful by the order of the Jas- 
tioes of the Peace, against the tenor of the 
license granted to the plaintiff, and contrary to 
the form of the Statute, the exact time ought to 
be stated, and that the magistrates made the 
order which it was alleged had been violated. 
Section 862 of the Municipal Act does not make 
the conviction good. See also B. & H. 0ig. 
"Conviction," 4. 

The second conviction is also defective. It 
does not allege that the defendant was convicted 
of any of the offences named in the Statate. 
The offence is charged in the alternative. It 
stetes he was adjudged guilty of selling wine, 
beer, and other spirituous or fermented liquors. 
If it had stopped here, it could not be said vrhat 
offence the person named bad been convicted of. 
whether selling wine or beer or other spirituoas 
liquors, or other fermented liquors. The mere 
addition of ** to wit, one glass of whiskey," can- 
not make the conviction certein and good in 
other respects. It does not say the sale was by 
retail. Rex v. MorUy, 1 Y. & J. 221, is a strong 
authority that this conviction is bad. In that 
case the defendant was charged with importing 
or causing to be imported foreign silks. Jadg- 
ment was arrested because it was uncertain 
which offence was charged, viz., importing; the 
silks or causing them to be imported. Many 
authorities are referred to there, aqd the general 
doctrine is sustained, that informations or con- 
victions must be certain, not in the alternative, 
and be so stated that if the defendant should be 
again prosecuted for any of. the named offences 
he might plead the former conviction : Reginay. 
Craig. 21 U. C. Q. B 552 ; Rez v. Pain, 7 D & 
B. 678; Rex v. North, 6 D & B 148; Reidi. 
MeWhinnie, 27 U. C. Q B. 289. The evidence is 
returned with the conviction, and does not shew 
that the whiskey referred to was sold by retail 
by defendant, or sold by any one. See 32 Vic. 
ch. 32, sec. 1, (Ont.); 88 Vic. ch. 28, sec. 1, 2, 
(Ont). In the Attorney- General v. Bailey, 1 Ex. 
281, it was held that sweet spirite of nitre were 
not ** spirits" within the meaning of the English 
Excise Acts. 

BiOHABDS, C. J., delivered the judgment of 
the Court. 

As to the conviction first referred to, the ob- 
jection taken to the recognizance seems of little 
consequence. Many authorities lay it down that 
even in those cases where the statute enacts that 
no conviction under it shall be removed by 
certiorari, if the justice convict where there is no 
jurisdiction, the certiorari is not taken away. 

In such a case, where the certiorari has been 
issued, and there has been some omission, the 
proper course seems to be to move to quash the 
writ or the allowance of it, and not to shew the 
defect as cause against quashing a bad convic- 
tion. When the objection is to some irregularity 
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ia obtaining the Allowance of the certiorari or to 
th* iune of the writ itself, if moved against as a 
sabstantWe matter the Court might giye an op- 
portunity to amend, bnt if arged against quash- 
ing a bad conyiction no snob opportunity is 
•flbrded. I am not impressed with the weight 
of the objection taken to the reoognisanoe as re- 
tamed on account of the error in the number of 
the year of Her Majesty's reign in which it is 
alleged to haye been |aken. If not more formid- 
able than it appears to me now, I should say 
that the objection to it cannot according to the 
practice be taken at this stage of the proceedings. 
The first conyiction, being acknowledged to be 
bad on the argument, will be quashed. 

The second conviction seems open to grave 
objection. It is not alleged that the defendant 
sold the wine, beer, &c., without having a 
license. He may have sold the glass of whiskey 
contrary to law, and have had a license. 

Under the 28rd section of the Ontario Act, 32 
Vic. eh. 32, in all places where intoxicating 
Hquors are allowed to be sold by wholesale or 
retail, no sale or other disposal of the said 
liquors shall take place therein, or on the prem- 
ises thereof, or out of or from the same, to any 
person or persons whomsoever, after 7 p.m. on 
Saturday night till 6 a. m. on Monday morning 
thereafter. The section goes on to provide that 
there shall be no sales in cases where by the by- 
laws made by the municipality the bar-rooms 
are to be kept closed. 

Is the offence for which the defendant is con- 
victed fo.r selling without a license, or, having a 
license, is he convicted for selling the liquor dur- 
ing the hours within which it is forbidden by 
law to be sold ? In either case he would be sell- 
ing contrary to law. The authorities seem clear 
that the charge must be certain, and so stated 
that if prosecuted again for the same offence he 
may plead the former conviction. 

« It would appear to be all the more necessary 
to enforce this riile in the present instance, for 
looking at the papers sent up with the certiorari 
it seems as if the defendant has been convicted 
of the offence stated in the two convictions on 
one complaint, which charged him with selling or 
disposing of spirituous or fermented liquors con- 
trary to the form of the statute. 

The evidence returned in both cases seems to 
have been taken on this complaint, and a single 
witness deposed that he was at Hoggard's place 
on the 18th day of November, got one glass of 
whiskey, and paid fiye cents for it; it was five 
minutes to ten o'clock on Saturday evening. He 
saw Hoggard's name on the sign, and as far as 
the deponent could ascertain he was ** boss" of 
the house. 

If the defendant had a license the proper 
offence for which to have convicted him, if they 
deemed the evidence sufficient, was selling liquor 
between the forbidden hours. Tf ' he had no 
license, then he should have only been convicted 
of selling the spirituoas liquor without a license. 
There being so much uncertainty about the mat- 
ter, nothing being said either in the complaint, 
evidence, or conviction, whether the defendant 
had a license or not, we think the second con- 
yiction also cannot be sustained. 

Conviciione quashed. 



AhLAV y. Qabratt and Williamson. 

In$olv0ntActo/ ISSU—lked of wmpotition and discharge — 
Execution by insolvent, de. 

Q. ft Co. haying mado an assignment on the 4th July, 
1868, a deed of composition and discharge, dated 8th 
August, was filed on the 14th Stfptember, 1868, ^not 
being then signed by the insolvei^ts. It was confirmed 
by the County Judge on the 2nd I>ecember, 1868« but 
the confirmation was reversed in tliis Court in March, 
following, on the gitound that the insolvents had not 
ezecutedf it. Afterwards in the same month the insol- 
vents executed the deed, without anyprevious leave from 
the Judge, and without refiling it ; and they then set it 
up as a defence to this action previously brought on a 
note. 

Htld, that the plaintiff, a non-assenting creditor, was not 

' bound by this deed, for the evidence (set out in the case) 
shewed that the members of the insolvent firm had 
individual creditors, and it provided only for partner- 
ship debts. 

Per Richards, C. J. The deed was invalid ahio, because 
not properly executed by the insolvents. 

Per Wilson, J. Sach execution was not an alteration of 
the deed, for the insolvents being named in and partiea 
to the deed were only perfecting, not altering, it by 
executing ; but the deposit of such deed with and notice 
thereof by the assignee, under sec. 9, sub-sec. 2 of the 
Act of 1864, were necessary after the execution by the 
insolvents, and for want of this it was ineffectual. 

Etld, also, that it was no objection that some of the> 
assenting creditors had executed in the name of their 
Anns and by procuration, and that no i>ower of attorney 
was proved, for they had accepted the composition 
under it. 

Htld, also, that the plaintiff was not prevented, by having 
proved his claim before the assignee, from going on wiu, 
this action. 

Htld, also, that the plaintiff having so proved, and having 
obtained an order In this Court to set aside the insolv- 
ents' discharge in the Insolvent Court, with costs to be 
paid to him out of their estate, was precluded ttom 
objecting that the assignee was not duly appointed. 

[30 U. C. Q. B. 165.] 

Declaration on a promissory note, made by 
defendants under the firm of Garratt & Co., dated 
at Toronto, 1st June, 1868, payable four months 
after date to the order of John Allan k Co., who 
indorsed it to the plaintiff. The action was 
commenced on the 25th November, 1868, in the 
County Court of the County of Hastings, and the 
declaration filed on the 28th February, 1869. 

On the i9th March, 1869, defendants pleaded 
as to all except $28 55, part of the money claim- 
ed, that the defendants heretofore, trading at 
Belleyille, in the County of Hastings, under the 
firm of Garratt & Co., being indebted to the 
plaintiff as mentioned in the declaration, and to 
others, and being unable to meet their engage- 
ments, a deed was made on the 4th July, 1868, 
under the provisions of the Insolvent Act of 1864, 
and of the amendments thereto, between the de- 
fendants, trading under the firm nf Garratt & 
Co., of the first part, and John Parker Thomas, 
of Belleville, an ofiKcial assignee for the said 
County of Hastings, of the second part, whereby 
defendants, under the provisions of the Insolvent 
Act of 1864, and amendments, being insolvent, 
yoluntarily assigned to Thomas (accepting thereof 
as assignee under the said Act, and for the pur- 
poses therein proyided) all their and each of 
their estate and effects, real and personal, or 
every nature and kind whatsoeyer. to have and 
to hold to Thomas, assignee, for the purposes of 
and under the said Act; and a list of the credi- 
tors of the defendants was thereto annexed, and 
other the requirements in the Act contained duly 
performed, to make the same a valid and binding- 
assignment by the insolvents according to the 
said Act : that the assignee duly accepted the 
same, and received proof of the claims of the- 
creditors of the ^defendants ; and the plaintiff^ 
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before the eammeocement of the sait. elected to 
come in, and did come iu, uader the said pro- 
ceedings, uiid assented to said ussignment, and 
proved his claim thereunder, to vrit, the cause of 
action in the declaration mentioned. And defen- 
dants say that thereafter, to wit, on the 8th day 
of August, A.D, 1868, a deed of composition 
and discharge, under the provisions of the said 
Act, and under tiic said a!<.sign:r.ent, was made 
and entered into by and between the defendants 
of the first part, and the several persons whose 
names and seals were thereunto subscribed and 
affixed, being also respectively creditors, or 
agents, or nttorueys of creditors of the defend- 
ants, end being a majority in number of those of 
their creditors who were respectively creditors 
for sums of $I00 and upwards, and who repre- 
sented at least three-fourths in value of the 
liabilities of the said defendants, of the second 
part (which said deed, without the schedule, was 
set out in the plea). And defendants aver that, 
there were no separate creditors of either of 
them the defendants, and that the deed was 
executed by the defendants and by a majority in 
number of those of their creditors who were 
res^pectivcly creditors for suras of |100 and up- 
wards, and who represented at least three-fourths 
in value of the liabilities of the defendants ; and 
all other requisitions under the Insolvent Act 
have been observed, so as to make the deed of 
composition and discharge have the same effect 
with regard to the remainder of the creditors of 
the defendants, or either of them, and be binding 
to the same extent upon him and them, as if 
they were also parties to it. And defendants 
say they have always been ready and willing to 
pay the said composition according to the said 
deed, secured as mentioned in said deed, and 
that they offered to pay the same according to 
the said deed, and before action profifered and 
tendered to the said plaintiff the promissory note 
of the defendants endorsed in terms of said deed, 
but the plaintiff would not receive the same. 
And the defendants bring into Court under the 
next plea, $28.55 as the composition on the plain, 
tiff's cl»iim now matured : t. c, the amount of the 
first note made by defendants and endorsed under 
the terms of the composition deed, which has 
matured sfince the tender of the note by the de- 
fendants to the plaintiff; and all things have 
been done and happened to render the said deed 
of composition and discharge valid in law, and 
to release the defendants from the cause of action 
in the introductory part, of the plea mentioned. 
And as to $28.55, above referred to, defendants 
bring the {-arne into Court, and say it is enough 
to satisfy the claim of the plaintiff in respect of 
the matters therein nleaded to. 

On the 19th' March the plaintiff joined issue 
on the pleas. 

Under the Law Reform Act of 1868, the case 
was taken down to trial at the Spring Assizes 
of 186') for the County of Hastings, before 
Wilson, J. 

The assignment by the defendants of their 
estate and effect.*? to Mr. Thomas, the official 
assignee, on the 4th of July. 1868, as set out in 
the plea, was proved, and that the plaintiff 
proved his claim before the assignee under that 
assignment at $151.17. 

The execution of the deed of composition and 
discharge, dated 8th August, 1868, by thirteen 



out of twenty-three of the creditors who had 
signed, and who were creditors for over $100 
each, was also proved. The claims of the credi- 
tors whose signatares were proved exceeded 
three-fourths in valae of the total claims of all 
the creditors having demands of $100 and up- 
wards against defendants. Many of the credi- 
tors were co-partners in trad^, and signed the 
names of their respective firms; others signed 
the names of the firm or of their principals by 
procuration; but they had sail received the pro- 
missory notes given as the composition notes, 
except the plaintiff and Hughes Bros., of Mon- 
treal, whose debt was about $201.89. On the 
19th August the plaintiff proved his debt at 
$152.17, before the assignee, and the assignee 
received it on the 15th October, 1869. The 
assets of defendants' estate were $9,000 or 
$10,000. The assignee thought 78 6d. m the£ 
was the full value of the assets. Tee composi- 
tion agreed to be paid was 10s. in the £. 

The assignee at first was named by the Board 
of Trade of Belleville, not an incorporated board, 
but afterwards by the Board of Trade of King- 
ston. Several creditors had filed their claims 
before the deed of composition was filed. The 
composition deed was filed on the 14th Septem- 
ber, 1868, and did not then contain the signa- 
tures of ihe defendants. The deed was confirmed 
by the learned Judge of the County Court of the 
County of Hastings, and he discharged the in- 
solvents absolutely on the 2nd December, 1868, 
though the discharge was opposed by the plaintiff. 

The plaintiff appealed against the decision of 
the learned Judge of the County Court in Hilary 
Term, 1889, to this court. The judgment of 
this court was given on the 6th March, 1869, 
allowing the appeal, and the order of the learned 
judge in the court below granting the discharge 
of the insolvents was directed to be rescinded. 
The principal ground on which the judgment 
was given wns the omission on the part of the 
defendants to execute the deed of composition. 
See the report, 28 U. C. Q. B. 266. 

The signature of the defendants was affixed to 
the deed of composition about three weeks before 
the 1st of April, 1869, and after the commence- 
ment of the action. It did not appear in the 
evidence that any leave had been given by the 
learned Judge of the County Court ti sien the 
deed, or that it had been refiled after it was 
executed by the defendants. The witness who 
saw it signed by defendants said it was executed 
by them in Mr. Ponton's office, and Mr. North- 
rup, the clerk of the County Court, was not 
present. 

The plsintiff's counsel objected at the trial 
that the deed of composition and discharge was 
not executed by defendants at the time this 
.action was brought. 

2. That that deed only relates to partnership 
debts of the insolvents, and does not bind non- 
assenting creditors for partnership debts or other 
debts. 

8, The deed should have been for the benefit 
of all the creditors, without distinction as to 
partnership debts or individual debts. 

4. There was no proper or sufficient evidence 
of> the execution of the instrument by the dis- 
charging creditors, the execution of some being 
in the name of partnershfp firms, and it not being 
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shewn by which partner of the firm, add whether 
under power of attorney or otherwise. 

5. Thomas was not a daly appointed assignee, 
not being appointed by a daly qualified board of 
trade 

6. It was only shewn that three or four credi- 
tors proved their claims before the official as- 
signee, and that is not sufficiently proven. 

7. As to the plea of payment of money into 
court, the amount paid in does not cover the 
interest, but only the face of the note, and there- 
fore defendants must fail. 

The learned judge called the attention of the 
parties to the fact that the pleas were in bar of 
the action, and Lot to its further maintenance, 
as they should have been, the deed having been 
executed by the defendants after the commence- 
ment of this suit. Ue, however, gave leave to 
amend by putting the pleas right as to this point 
if necessary. 

[le disposed of tho case without a jury, and 
decided in favor of the defendunts, reserving to 
the plaintiff leave to move to enter a Yerdict for 
him for such amount as the court might think 
fit, if of opinion he was entitled to succeed in the 
suit. He added, he would do what he could to 
maintain the arrangement, bat there were grave 
questions which required consideration: 

In Easter Term, 1869, K. Mackenzie, Q. C, 
obtained a rule nMi, pursuant to the leave re- 
served, to enter a verdict for the plaintiff for 
$155.69, or such other amount us the court 
might think tho plaintiff entitled to, on the 
grounds taken at the trial, and on the ground 
that on the evidence the verdict should .have 
been entered for the plaintiff for the said sum, 
or some other sum ; or for a new trial, the ver-_ 
diet being contrary to law and evidence. 

In the same term Wallbridge, QC, shewed 
cause. Uuder section 9 of the Insolvent Act of 
1864 tlio deed binds all the creditors of Mje in- 
solvents. There were no individual creditors. 
The plea sheirs it, and it was so proved at the 
trial : Bamford v. Clewes, L a. 3 Q B. 729. 
As to the executing creditors signing in the names 
of their firms, they not only 8i^u the instrument 
but have received the composition under it, and 
therefore are bound by it, and no one else can 
raise the objection now. BlooviUy v. Orinton 
ei aL, 9 U. 0. Q. B. 45-3, is an authority establish- 
ing this point. As to Thomas's authority as 
assignee, ihe plaintiff proved his debt before 
him, and elected to prove under the commission, 
ana cannot now deny the authority of the as- 
signee, or proceed in this action : JSlder v, Beau- 
mont^ 8 E. & B. 353 ; Newton v. Ontario Bank, 
13 Grant 652; s. c in Appeal, 15 Grant 283. 
The plaintiffs by taking issue on the plea gene- 
rally merely put in issue tho execution of the 
deed, and not the performance of all conditions 
precedent: Bramble v. Moss, L. R. 3 C. P. 461. 
It is sufficient to shew that the deed is executed 
by the proper number of creditors representing 
the proper amount of debts, and it is of no con- 
aequence whether they prove their claims before 
the assignee or not. As to the amount paid into 
court, the note was 5s. more than the plaintiff 
was entitled to under the composition arrange- 
ment. He cited Wright v. Jelley, L. R. 4 Ex. 9; 
Rixon V. Emary, L. R. 3 C. P. 546 ; In re Holt 
and Gray, 18 Grant, 568 ; McNaughi v. Russell, 
1 U. & N. 611 ; the judgment in this court when 



the allowance of the discharge of these defend- 
ants was set aside, 28 U. C. Q B. 266 ; Clapham 
v. Atkinson, 4 B. A S. 722 ; Dingwall v. Edwards, 
4 B. & 8. 788 ; Hodgson v. Wightman, 1 H. & 
C 810. 

K Mackenzie, Q C, nnd Henderson (of Belle" 
ville) contra. Tho deed of composition and dis- 
charge was signed by defendants after it wsa 
filed, only about three weeks before the trial, 
without any leave or authority from the County 
Judge to make the amendment. 

Sub-sec. 2 of sec. 9 of the Act of 1854 contem- 
plates the deposit of the deed with the aiisignee 
after it has beem duly executed. Subsec. & 
authorizes the filing of the deed wiih the clerk ^ 
of the court, and an application for its confirma- 
tion, after giyiug notice. It must be filed so 
that the creditors may have access to. The 
statute contemplates notice to be given and steps 
taken within a certain time after filing, or after 
the deed has been duly executed. Now when 
was this deed duly executed, and as a duly 
executed deed has it ever been filed ? There 
has been a material alteration of the deed after 
it was filed Under this English Act this would 
avoid the deed: Sellin r. Price, L. R. 2 Ex. 189. 
WoodY. Slack, L. R. 3 Q. B. 379, merely decides 
that where iho deed when registered was a valid 
instrument, adding two names to the schedule 
would not make it void. The second and third 
grounds of objection seem concluded by the judg- 
ment alrendy given by this Court in disallowing 
the dischftvce of the defendants by the County 
Judge of Hastings, and the following authori- 
ties: Mixon ▼. Emary et al, L. R. 3 C. P. 546; 
Ex parte Olen, In re Glen,'L, R 2 Ch. App. 670 ; 
Tomlin et al. v. Button, L. R. 2 Q. B 466; 
European Central R. W. Co. v. Wc&tall, L. R. 1 
Q B. 164 ; Steigliiz v. Eggington, Holt N. P. C. 
141. The extract from tue evidence <»iven before 
the commissioner, and filed ou the trial ."^hews 
there were separate debts. Tliere were only six- 
teen names to the deed representing debts over 
$K)0. Five of these naraeH arc signed by pro- 
curation. Being a deed each one must execute 
it under seal: Steiglitz v. Eggington, Holt N. P. 
C. 191. The five persons executing without 
authority reduces the number to eleven. 

The plaintiff could not npperil until he proved 
his debt, and the deed of composition and dis - 
charge was not entered into until after tho 
assignment. His proving under the commission ' 
is no bar to this action : Harley v. Greenwood, 6 
B. (fe Al. 103. The payment into Oourt^is not 
sufficient. It should include the interest down 
to the time of paying into Court: Kidd v. Walker y 

2 B. & Ad. 705. 

• 

RiOHARDS, C.J. — The deed of composition and 
discharge is set ont in tho judgment of Mr. Jus- 
tice Wileon in the matter of the insolvency, when 
it was before this Court, 28 U. C. Q. B. 266. It 
seems only to refer to the debts of the insolvents, 
and not in any way to their individual debts 
and creditors, if they have any. The authorities 
referred to shew this is the effect of the deed, and 
that it does not bind non-assenting creditors 
of the partnership or of the individual partners 
only This seems to be the view entertained by 
Mr. Justice Wilson in the judgment referred to. 

It is contended that both defendants had in- 
dividual liabilities. Williamson, in bis evidence 
before the Judge in the Insolvent Court, which 
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WAS filed on the trial of this eaose, said ho had ft 
lease of C. Brown, of Montreal, of a dwelling 
house, for fifteen months, payable quarterly ; the 
lease had not expired when the assignment was 
made; it was leased to himself indlTidaally. 
There was farther evidence about the debt to his 
mother, which he said was a gift and not a debt, 
and she had agreed to forgiTO him for working 
for her a year since the assignment. He said he 
had paid a quarter's house rent after the assign- 
ment ; the lease was current Mt the time of the 
assignment ; whatever rent was due at the time 
of the assignment, or accrued after, he paid after 
the assignment Was not certain if rent due at 
time of assignment ; there was disputed rent un- 
paid arising out of a dispute about taxes. 

In Garratt's OTidence, taken before the Judge 
of the losolTent Court, and also filed on the trial, 
he said he lived in Mrs. Hunt's house and had a 
written lease for five years from the Ist Septem- 
ber, 1866, rent payable quarterly : lease then 
current : part of a quarter had accrued, but was 
not due when the aasignment was made. He 
added that the list attached to the deed of com- 
position and discbarge shewed all his liabilities 
«8 far as he knew them. 

The nature of the transaction between William- 
son and his mother is not clearly shewn by that 
portion of his cTidence taken before the Judge, 
which was referred to on the trial of this cause. 
He says he had borrowed money from his mother, 
in all .about $1,200. The largest part went 
into the business. ** It was to be paid when I 
was able. I owe her that amount, except the 
amount of note* I turned out to her. I owe her 
still the difference. * * * At the time the 
assignment was made I owed her a balance, and 
made agreement since I made assignment to re- 
main the year and wipe out the debt. * * * 
It was a gift, and not a debt which she could 
sue for * * * I bad agreed with brother 
for $400 a-year. He and mother live together. 
My services go to her, and she forgives my debt.'* 
It does not appear, what these notes were that 
he turned out to her ; nor when he turned them 
out. If he owed her so as to justify him in 
turning out notea to her, it would seem to be a 
debt which he owed; aud she is and was so 
much his creditor, that he agreed to work a year 
to discharge the liability. This looks very like 
a debt. 

The lessor of the liouse under the sixth section 
of the Insolvent Act of 1864, and section 14 of 
the amending Act of 1865, would seem to have 
a claim^n the estate of the insolvents for his 
rent then due or accruing due under the lease for 
the year then current, or perhaps more, and this 
certainly seems like an individual debt. 

These latter remarks will apply equally to 
Garratt's lease then subsisting. 

The deed of composition and discharge at the 
commencemeDt of this suit, and to within three 
weeks of the trial, according to the judgment of 
the court, was not a valid and binding instrument 
on the plaintiff, for the reason thnc it was not 
signed by the insolvents. The instrument, as I 
understand, had been filed. The discharge of the 
defendants under it had been coafirmed, and au 
order made granting the discharge absolutely. 
This order having been appealed from, was dis- 
allowed. Without taking any further steps in 
the Insolvent Court, or giving any further notice, 




and before the two months contemplated by sub- 
section 7 of section 9 of the Insolvent Act of 
1864 have elapsed, these defendants, having be- 
come parties to the deed, set it up against the 
plaintiff's claim in this action. 

{To be continued.) 



To THE Editors or the Law Joubnal. 

Gentlembn, — I wish to draw your attention 
to the 60th section of the Dominion Statute^ 
82, 38 Vic. cap. 22 (1869), whereby, without 
declaring such offences as are therein provided 
against, to be crimes or misdemeanors, it is 
declared, that *^ whosoever unlawfully or ma- 
liciously commits any damage, injury or spoil 
to or upon any real or personal property 
whatsoever, either of a public or private nature 
for which no punishment is hereinbefore pro- 
vided, shall, on conviction thereof before a 
justice of the peace, forfeit and pay such sum 
of money, not ezeeeding $20, as to the justice 
seems meet, and also such further sum of 
money as appears to the justice to be a reasoi;i- 
able compensation,'* &c. ; *^ which last men- 
tioned sum, &c., shall be paid to the party 
aggrieved," &c., and if the moneys are not paid 
with costs, ^^the justice may commit the 
offender to the common gaol, &c., not exceed- 
ing two months, &c., and kept at hard labor, 
&Q, ; Provided that nothing therein contained 
is to extend to cases where the party acts 
under a fair and reasonable supposition that he 
has a right to do the act complained of, nor to 
any trespass, not being wilful and maliciou's, 
committed in hunting, fishing, or in the pur- 
suit of game," &c. 

Now it occurs to me to enquire of you, 
that as the words ^* unlawfully or maliciously'* 
are disjunctive, whether or not any complaint 
for a trespass where the damage is within 
the prescribed amount, and there can be no 
pretence for the party acting under a supposi- 
tion of right, may be tried summarily by a 
. justice of the peace under this statute ? because 
every trespass is " unlawful" whether it be 
" malicious" or not. 

Most of the preceding sections constitute 
particular acts " unlawfully and maliciously " 
committed, misdemeanors or felonies, and cer- 
tain other acts of a more grievous nature are 
constituted felonies ; or the words ** unlawful- 
ly" and ** maliciously" are coupled by the 
conjunction " and." So that if there exists 
no doubt (which I do not admit) as to the 
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power of the Dominion Legislature over that 
class of cases. I should like your opinion as 
to whether or not the jurisdiction of prescrib- 
ing a remedy for a civil trespass does not 
belong exclusively to the Provincial Parlia- 
ment under the British North America Act, 
1867? 

I observe the Acts respecting petty tres- 
passes in Upper Canada, Con. Stat U. C. cap. 
105, and Statute of Canada, 25 Vic cap. 22, 
remain unrepealed. I imagine if either were 
to be repealed it would have to be done by 
the Provincial Parliament under the 18th sub- 
section of section 92 of the British North 
America Act, 1867; and if similar ^or any 
other provisions were to be made by the same 
Parliament it might well be done under the 
15th sub-section of the same section, because 
there is power given to impose punishment by 
fine, penalty or imprisonment, for enforcing 
any law of the Province made in relation to 
any matter coming within any of the classes 
of subjects enumerated in that section. The 
Dominion Act of 1869 purports to repeal the 
28th section of Con. Stat of Canada, cap. 98, 
as set forth in Schedule B. of Dominion Sta- 
tute of 1869, cap. 36, p. 410, unless the second 
paragraph of the 1st section, which provides a 
very wide field for thought and consideration, 
that " such repeal shall not extend to matters 
relating solely to subjects as to which the 
Provincial Legislatures have under the B. N. 
A. Act, 1867, exclusive powers of legislation,*' 
limits the repeal, and withholds from its pro- 
yisions certain cases of petty trespass. 

It would be interesting to know your opinion 
as to whether section 28 of Consolidated Sta- 
tutes of Canada, cap. 98, or the section of the 
Dominion Statute just referred to is to be 
regarded as the sole authority for a summary 
proceeding for a petty trespass not maliciously 
committed. You will observe that the terms 
60th section of the Dominion Statute, and of 
the 28ih section of the Consolidated Statutes 
of Canada, cap. 98, are not the same. The 
terms of the latter are, ** If any person wilfuUy 
or maliciously commits any damage," &c., and 
the terms of the former are, " Whosoever t/n- 
lawfulVy or maliciously commits, &a, any 

damage," ko. 

Tours, &c, 
February, 1871. Union. 

[The above affords an argument for the 
existence of a competent court to settle all 
such questions, and thereby avoid involving 



people who have to administer the law in 
trouble. The subject is well deserving dis- 
cussion. If the expression of our opinion 
would probably serve a useful purpose, we 
should not hesitate to consider it in all its 
bearings. It involves one of many difficult 
questions of constitutional law which will pre- 
sent themselves for decision under our new 
political state of existence ; but because those 
of our subscribers who are magistrates, and 
who are not supposed to be well versed in 
law, may be misled, we think it well to say as 
to the first question put by *' Union," that the 
92nd section of the B. N. A. Act, 1867, con- 
fers upon the Provincial Legislature the power 
(to the exclusion of the Dominion Parliament) 
to make laws in relation to property and civil 
rights ; and, as a general proposition, we think 
with that power goes the right^to legislate, 
prescribing remedies and punishments for 
trespass or injuries thereto— for whatever 
affects the subject at all, the power to legislate 
upon it must be confined to one jurisdiction, 
and cannot be divided between the two legis- 
lative bodies — that is, for anything short of, 
or apart from, a criminal offence. If it be 
considered necessary to constitute any act or 
trespass relating to property, or any other 
subject, a crime, the Provincial Parliament 
would still possess the undoubted right to 
prescribe and control the civil remedy ; the 
Dominion Parliament alone would have the 
exclusive jurisdiction to declare the crime and 
prescribe the procedure and the punishment ; 
but nothing short of enacting a law declaring 
the crime would take the remedy out of the 
jurisdiction of the Provincial L^islature. 

As to the last question in ** Union's" letter, 
we think the word "maliciously" does not 
materially affect the question, unless the 
Dominion Parliament were to declare that the 
" wilfully AND maliciously," or " wilfully or 
maliciously," or ** unlawfully or maliciously " 
doing certain acts affecting a man's property 
or civil rights should constitute or be declared 
a crime or misdemeanor ; and for want of that 
exercise of jurisdiction, we are, as at present 
advised, of opinion that the 22nd section of 
C. S. of Canada, c. 93, is still in force, and 
that it will be probably decided by the 
Dominion General Court of Appeal when con- 
stituted, and that if the Dominion Parliament 
chooses to exercise jurisdiction on the subject 
it can only be done by way of making a law 
in such a form that there will be no doubt of 
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its intention to declare certain acts affecting 
property and ciyil rights crimes. 

It has been held Ihat whenever the imposi- 
tion of punishment may be by imprisonment 
for enforcing any law, that such is to be re- 
garded as criminal law; but we apprehend 
that that could be scarcely held to apply to 
our Constitutional Act of 1807, because, as 
observed by " Union," the power to impose 
such punishment is expressly conferred upon 
the Provincial Legislatures for enforcing any 
law of the Province made in relation to any 
matter coming within any of the subjects con- 
cerning which exclusive jurisdiction is confer- 
red upon them ; whilst jurisdiction as to the 
criminal law and procedure in criminal matters 
m expressly withheld. 

There is another question which may arise 
out of the peculiar provisions of the B. N. A. 
Act, 1867, that is not touched by *' Union," 
which if may interesting to consider ; and it 
is this : — Although the Dominion Parliament 
may declare the criminal law, and prescribe 
the procedure in criminal cases, what right 
has that body to pass any enactment consti- 
tuting a jurisdiction for the trial of criminal 
offences when the Provincial Legislatures have 
exclusively the jurisdiction conferred upon 
them by the 14th sub-section of the 92nd sec- 
tion of organizing Provincial Courts of both 
civil and criminal jurisdiction? — unless the 
enactment of the 101st section, which gives 
the Dominion the power of establishing any 
additional courts for the better administration 
of the laws of Canada, means that, notwith- 
standing the power so conferred on the Provin- 
cial Legislatures, the same jurisdiction exists 
in the Dominion Parliament — Eds. L. J.] 



The Court in a Foo— Last week Mr. Jastice 
Blackburn roprimaDded the iisber of the Coart 
for opening or not opening the wiudovfB on foggy 
mornings, and subsequently told persons with 
coughs to leave the Court. Likely eooagh 
clergymen would bo glad to order cougbers to 
leave the church if they had tho authority to do 
so. The learned judge ordered the gas to be pat 
out, which resulted in partial poisoning, as the 
gas could not be turned of as soon as it was put 
out. Upon candles being called for, the usher 
informed the Court that there were only two 
eandlcstiokes, which the judge shared with 
counsel. It did not occur to the usher to invest 
twopence' in potatoes and extemporise candle- 
sticks. When the new Law Courts are built 
there will be no more discomfort for lawyers or 
suitors. And when will the new Law Courts be 
built ? Perhaps our great-grandchildren may 
see them commenced. — EnglUh Paper. 



SPBING CIRCUITS, 1871. 

Eabtsbn Cibouit. — Mr, Justice WiUon. 

Brockville Tuesday.. March 21 

Porth Tuesday «* 2& 

Ottawa .« Monday April 3 

Kingston Wednesday " 12 

Cornwall Tuesday ** 25 

L*Orip^nal Monday.. May 1 

Pembroke Monday ....... ** 8 

Midland Circuit. — Mr. Jutdce Morrison. 

Whitby Monday March 20 

Napanee Monday ** 27 

Cobourg Mondny April 10 

Lindsay Monday /. ** 17 

Petijrborough Friday " 21 

Picton.. Tuesday May 2 

Belleville Friday ........ ** 6 

NiAOABA Cibouit. — Mr. Justice Gait. 

Hamilton Monday March 20 

Milton Wednesday April 12 

St. Catharines Monday ** 17 

Wellaud Monday " 24 

Barrie Monday May 1 

Owen Sound Tuesday ** 9 

Oxford CiBCtnT. — The Chief Justice of the Com- 
mon Pleas. 

Guelph Monday . March 20 

Woodstock Monday ** 27 

Berlin Monday April S 

Brantford Monday ** 10 

Stratford Monday ** 17 

Cayuga .^. Tuesday ** 25 

Simcoe Tuesday May 2 

Western Cibouit — The Chief Justice of Ontario. 

Sandwich Tuesday March 21 

Chatham Tuesday •* 2R 

Sarnia Tuesday April 4 

St. Thomas Tuesday " 11 

Lond'in.. Monday *• 17 

Goderich Tuesday May 2 

Walkerton Tuesday *' 9 

Home Circuit. — Mr. Justice Gtvynne. 

Brampton Tuesday March 21 

Toronto Tuesday ** 28 



I 



-Examining a woman in court, Dunning ask- 
ed of a certain man, ** Was he a tall man ?" 

Witness : " Not very tall, your honor ; much 
about the size of your worship's honor?" 

Dunning : " Was he good looking ? " 

Witness : ** Quite the contrary ; much like 
your worship's honor ; but with a handsomer 
nose." 

Dunning : *' Did he squint ? " 

Witness : " A little, your honor ; but not 
BO much as your worship by a good deal." 

Whereupon Dunning declared himself satis- 
fied, and sent the witty old woman down. He 
was very coarse ; which led "honest Jack Lee* 
to give him the following severe rub ; Dunning 
was telling one day, in court, that *'he had 
just bought some good manors in Devonshire." 

" I wish, then," said Jack, " that you had 
brought some of your good manner$ here with 
you." 
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DIARY FOR APRIL. 



1. Sat 



2. SUN. 

3. Moil 

7. Frid. 

8. Sat. 

9. SUN. 
11. Tues. 

16. SUN. 
23. SUN. 
25. Tues. 
29. Sat. 



30. SUN. 



Last day for Collector to return roll to Trea- 
surer. Clerks and Deputy Clerks of Crown 
and Master and Registrer in Chancery to 
make quarterly return of fees. 

Palm Sunday. 

County Court (York) Term begins. 

Cfood Friday. ' 

County Court Term ends. 

Easter Stmday. 

Last day for Master and Registrar in Chancery 
to remit fees to ProvinoialTreasurer. 

1st Sunday after Easter. 

gnd Sunday after Easter. St. George. 

St. Mao'k. 

Last day for Articles, &c., to be left with Secre- 
taiy Law Society. Last day for Clerk to 
return occupied lands to Cou^^ Treasurer. 

Srd Sunday djter Trinity. 
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PAYMENT OP EXECUTORS. 

SECOND PAPER. 

It remains Qovtr to consider. the scope jmd 
application of the enactmeQt in the Consoli- 
dated Statutes of Up^er Canada, and the 
rates of compensation which haye been sanc- 
tioned thereunder hy the. Court .of. Chancery 
in the administcatipn .of estates. Thez;e are 
no reported -decisioi^ .pf the practice ^pur^ued 
in the Surrogate Cfucts ; -but. there .is ;]ittle 
doubt that those trih.vinals follo;w • the rulep 
laid dowji by vthe- Superior Cpuirt, .in pa^^Qg 
executors' acicouQts. 

I. JuriicUetian of Ghancery <u to e^mperi- 
»ati(m.-^In one pf the >£ir8t .cases ;i^r ^the 
statute, Yankoughnieit, C., laid /down lucidly 
the grounds upon which .bis Court .IMed .t)ie 
rates of compen«ation to ^eoiitprs. Hesiiys : 

" Until the atatote^.no administrator, /as .^aeh, 
conld claim any aUowaDce^fprhUaerYioea. Thia 
role, in regard.to persona .holding ,fidDQiai7.rela-. 
tion» was eatabUshed early in Courta of Squity, 
and was inflexible; .but it was. a rule forged,. as it 
were, by the Coort itself, and which the Legisla- 
ture has broken. 

" I have been asked whether the Coart would 
refer it to the Judge of the Surrogate Court to fix 
the rates of remuneration. As a rule, this Court 
does not leare its work incomplete, nor ask the 
aid of other tribunals to perfect it. Seised of the 



Bubjept-matt^T of litigation or dispute, it disposes 
of .it entirely ; and in this particular of remunera- 
tion, almost morn than any other, the Court 
which has surveyed the C9nduct of the trustee, 
has taken the accounts, and has adjudicated upon 
them, is- the most competent to form an opinion. 
Being relieved from the restriction which in this 
respect it had imposed upon itself, it will not 
pe^k elsewhere for an opinion as to whether 
remuneration . shpald be allowed to the trustee 
for bis labpurs, or what the amount of that. re- 
muneration .should be:" McLennan v. Reward, 
9 Gr. 27.9. 

It has been the settled practice of the Court 
of Chancery .fpr the Master, in passing the 
accpi^nts.Qf -e^ecut^rs, to allow them, compen- 
sation under the Statute, instea^ of putting 
the executors to the expense of procuring an 
order for such conipensation from the Surro- 
gate Judge. This pew principle of compensa- 
ti(m to.e;ceQutQr8, being introduced, it became 
a principle of .the law, which the Court of 
Chancery Jias unifornily acted upon in the 
^dpainistratipn of estates. It is now the duty 
pf the j|l^.ster, in taking accounts and making 
all. just allawances, to make a just and proper 
allovf^ance for .suc.h .compensation, which he 
can bettcir 4o, fropa his knowledge of the 
estate, than the Surrogate Judge : Biggar v. 
Dickion^ .;15 Qi, ,233. It is not competent, 
therefore, for .an .e:3cecutor, who is passing his 
accounts in -the .Court of Chancery, to inter- 
cept the judgment cf the officer of this Court 
who has cognizance of the . matter, by .an 
application . to the Surrogate Judge for an 
allowance. Any order made under such cir- 
cumstances by the Surrogate will not be bind 
ing in the Court of Chancery. as fixing the 
amount, but the Master must exercise his own 
ju^ipent.as to the propriety and reasonable- 
ness of the., allowance: Long^y, Wilmot^ diedi 
in 15, Gr. 236 ; and Biggar y. Dickson^ 15 Gr. 
233. By ,malsing . such application to the 
Surrpgate, pending a suit, in Chancery, unne- 
eesaary ef pense is incurred, and the Surrogate 
9annot tell what the conduct of the executor 
has been, or in what manner he has admihis« 
tered the estate. At the instance of any party 
inter^ted, the Cpurt of Chancery will restrain 
auy such application by the executor : CariM- 
ronY,.Bethune, 15 Gr. 486. 

JtrWPuld seem, .however, that if the parties 
have, allaw^d. the. amount to be fixed by the 
Surrogate Judge, .and make no objectipn 
thereto, the Court will adopt it And the 
same rjQsult.would.follow if the. allowance had 
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been made before tbe institution of tbe suit 
in Chancery : Harrison v. Patterson^ 11 Gr. 
105 ; see s. c, 7 Gr. 531. 

II. Scope of the jurisdiction, — The Court 
will not extend this act to all trustees, but to 
those only who act under wills or testamen- 
tatory dispositions of property. In other 
cases the general rule applies as it obtains in 
England: Wilson ▼. Proudfoot^ 15 Gr. 109. 
Soon after the act was passed, it was held that 
compensation was thereby authorized to trus- 
tees and other persons acting under wills in 
respect of real estate, as well as to executors 
in respect of personal estate. This has always 
been followed, and may now be regarded as 
(the settled rule of the Court on this point: 
>8ee Bald v. Thompson^ 17 Gr. 157, 158. 

III. Grounds upon which compensation is 
allowedy or disallowed, — In considering in 
what cases remuneration should be awarded, 
it is of value to bear in mind the considera- 
tions which influenced the Court formerly in 
refusing any allowance. One, if not the prin- 
cipal consideration was, that the trustee might 
not make his duty subservient to his interest — 
that he might not create work with which to 
charge and load the estate. If it was consi- 
dered necessary to remove every temptation of 
this kind, by refusing all payment for such 
work, it may fairly be argued that it never 
eould have been intended by the Legislature 
that the trustee should be paid when he had 
not done the work, or had done it in such 
a way as to prejudice the estate or benefit 
:himself. 

The statute means that for such portion of 
^tbe duties as the executor has bestowed his 
care, pains, trouble and time upon, in the 
•prpper administration of the estate, he shall 
receive reasonable compensation. When he 
■has neglected any portion of his duties, or has 
applied his care and pains in mal-administra- 
tion, it would scarce be asked that in respect 
of it, however much trouble may be brought 
upon him thereby, he should receive any 
wages or reward. The Legislature did not 
intend that when an executor had been guilty 
of any misconduct he should be deprived of 
any remuneration whatever, even in respect of 
those partial services which had been faithfully 
Tendered. The statute evidently contemplates 
and indeed provides for payment of work from 
time to time. Looking to the large powers 
which this act presumes to compel defaulting 
trustees and executors to make amends for 



their misconduct, it would not have been con- 
sidered necessary to deprive them, any more 
than any other agent, of payment for what 
had been well done : McLennan v. Heward, 

9 Gr. 279. 

The compensation is for care, pains, and 
trouble, and time expended : hence as a gene- 
ral rule an executor should not be allowed 
commission on sums which he has not realised 
and with which he is chargeable in consequence 
of his neglect or other misconduct : Bfild v. 
Thompson^ 17 Gr. 154. In respect of all 
moneys disbursed by him, the executor should 
have his commission, and if disallowed by the 
master the court will rectify his finding in this 
respect: Jb. In no case will executors be 
entitled to any allowance for services perform* 
ed for the estate by another person who acts 
gratuitously, unless it can be shewn that they 
had labour and trouble during the same time 
in the management: Chisholm v. Barnard^ 

10 Gr. 479. 

The misconduct of an executor may be 
punished, not merely by charging him with 
interest and costs, but also by the disallowance 
of all compensation to him under the statute, 
his right to such compensation depending 
altogether upon the circumstances of the case, 
having regard to whether or not his conduct 
has been blameworthy: Gould v. Burritt, 

11 Gr. 528. When an executor has retained 
moneys of the estate in his hands, and has 
been charged with interest and rests in pass- 
ing his accounts, yet he will not be deprived 
of his commission if he aclbd in the exercise 
of his best discretion in keeping such moneys 
in hand : Chuld v. Burritt^ ubi sup,^ and see 
McLennan v. Reward^ 9 Gr. at pp. 284, 285 ; 
Landman v. Crooks^ cited in 9 Gr. 285. 

If the executor deal with the estate in a 
manner not authorized by the will, but yet in 
the event his dealings assume a shape sanc- 
tioned by the will, a commission may be 
allowed in respect of such transactions, if they 
have been as profitable as if the directions of 
the will had been strictly followed; but if 
less profitable, then no commission should be 
allowed : Thompson v. Freeman^ 15 Gr. 384. 

We shall in our next and last paper on this 
subject arrange the remaining cases under their 
appropriate heads. 
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Attention has at length been drawn, in the 
House of Commons, to a subject which must 
sooner or later, and the sooner the better, 
receive the careful attention of the Legislature. 
AVe speak of a Court of Admiralty for our 
inland seas. Years ago we urged the impor- 
tance of some such measure as is foresha- 
dowed — though in a feeble and imperfect 
manner — in the following resolutions, intro- 
duced by Mr. Street : 

1. That it is expedleot that power be given to 
attach ships and vessels for provisions furnished 
and repairs made to them, by a summary process. 

2. That where there is no Admiralty Court or 
Admiralty jurisdiction, such process shall issue 
out of the County Court or Court of Inferior 
Jurisdiction. 

3. That under such process proceedings may 
be had to judgment, and ships or vesseis so 
attached may be sold thereupon. 

4. That a Bill shall be founded on these resolu- 
tions, with the necessary forms of procedure 
thereon. 

These resolutions were, after a debate, with- 
drawn ; but the subject is too important, and 
the necessities of our marine too great, to 
allow it to be shelved for any length of time. 



ACTS OP LAST SESSION. 

An Act to amend the Act intituled ^^ An Act 
respecting the Municipal Institutions of 
Upper Canada^ 

(Assented to 15th February, 1871.) 

Iler Majesty, A^c., enacts as follows : — 

1. Section 6 of the Act passed in the thirty- 
first year of Her Majesty's reign, chaptered 
thirty, is amended by adding the following 
words after the word " ward " on the third 
line of said section : — '* When there are less 
than five wards, and of two councillors for 
each ward where there are five or more wards." 

2. Sub-section 12 of section 29^ of the Act 
passed in the session held in the 29th and 30th 
years of Her Majesty's reign, chaptered 61, is 
amended by striking out all the words after 
the word *' Runners ** in said sub-section. 

8. Sub-section {a) of sub-section 6 of section 
246 of the said Act is repealed, and the follow- 
ing is substituted in lieu thereof: — ** Upon 
any person, for the non-performance of his 
duties, who has been elected or appointed to 
any office in the corporation, and who neglects 
or refuses to accept such office, unless good 
cause be shown therefor, or takes the declara- 
tion of office, or afterwards neglects the duty 
thereof, and." 

4. Thd* ooundl of every municipality may 
pass by-laws for preventing and removing any 
obstruction upon any roads or bridges within 
its jurisdiction. 



5. Sub -section 8 of section 299 of the said 
Act is amended by adding thereto the follow- 
ing: — **And for acquiring and assuming 
possession of, and control over, any public 
highway or road in an adjacent municipality 
(by and with the consent of such municipality, 
the same being signified by a by-law passed 
for that purpose), for a public avenue or walk ; 
and to acquire from the owners of the land 
adjacent to such highway or road, such land 
as may be required on either side of such 
highway or road, to increase the width thereof, 
to the extent of one hundred feet or less, sub- 
ject to the provisions of section 825 of this 
Act, and to other provisions of this Act rela- 
ting to arbitration." 

6. The following sub-section is added to 
section 849 of said Act : - • *' For granting 
bonuses to any railway, and to any person or 
persons, or company, establishing and main- 
taining manufacturing establishments within 
the bounds of such municipality, and for is- 
suing debentures, payable at such time or 
times, and bearing or not bearing interest, as 
the municipality may think meet for the pur- 
pose of raising money to meet such bonuses." 

7. Section 841 of the said Act is amended 
by adding after the words "Separating two 
townships in the county," the following; — 
'* And over all bridges crossing rivers, over 
five hundred feet in width, within the limits 
of any incorporated village in the county, and 
connecting any highway leading through the 
county." 

8. Section 842 of said Act is amended as 
follows, by adding thereto the following words : 
" And further the County Council shall cause 
to be built and maintained in like manner all 
-bridges on any river over five hundred feet in 
width, within the limits of any incorporated 
village in the county, necessary to connect any 
public highway leading through the county," 
and may pass a by-law for the purpose of 
raising any money by toll on such bridge to 
defray the expenses of making and repairing 
the same. 

9. Sub-section 8 of section 844 of said Act 
is amended by adding thereto after the words 
•* Townships of the county," the words *' Or 
any bridge required to be built or made across 
any river, over five hundred feet in width, 
within any incorporated village in the county, 
connecting any public highway leading through 
the county." 

10. Sections 801 and 802 of the said Act 
shall apply to towhs and incorporated villages 
as well as to cities ; provided always that the 
right of appeal as provided by the said 801 at 
section shall be to the judge of the count j 
court 

1 1. Sub-sectiop 2 ot section 801 of said Act 
is amended by inserting the following words 
after the word ** sidewalk," in the sixth line : 
" or any bridge forming part of the highway." 

12. Section 802 of the said Act is amended 
by adding to the end thereof tiie following 
proviso : 
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"Provided also^ that in cases where the 
coancil of any city or town shall decide to 
contribute at least half of the cost of such 
local improvement, it shall be lawful for the 
said council to assess and levy in manner pro- 
vided by the 801st, S02nd, SOSrd, 804th and 
805th sections of this Act, from the owners of 
real property to be directly benefited thereby, 
the remaining portion of such cost without 
petition therefor, unless the majority of such 
owners representing at least one-half in value 
' of such property shall, within one month after 
the publication of a notice of such proposed 
assessment in at least two newspapers pub- 
lished in such city or town, petition the coun- 
cil against such assessment." 

13. Sub-section 12 of section -841 of said 
Act is repealed, and the following substituted 
therefor : 

" It shall be the duty of Couoty Councils to 
erect and maintain bridges over rivers forming 
township or county boundary lines; and in 
the case of a bridge over a river forming a 
boundary line between a county and a city, 
such bridge shall be erected and maintained 
by the Councils of the county and city ; and 
in case the Councils of such county or city, or 
the Councils of such counties, fail to agree on 
the respective portions of the expense to be 
borne by the several counties, or city and 
county, it shall be the duty of each Council to 
appoint arbitrators, as provided by this Act, 
to determine the amount to be so expended, 
and such award as may be made shall be final." 

14. The following sub- section is added to 
section 280 of said Act : 

" Whenever any stream or creek in any 
township is cleared of all logs, brush or other 
obstructions to the town line between such 
township and any adjoining township into 
which such stream or creek flows, the Council 
of the township in which the creek or stream 
has been cleared of obstructions may serve a 
notice in writing on the head of the Council of 
the adjoining township into which the stream 
or creek flows, requesting such Council to 
clear such stream or creek through their mu- 
nicipality ; and it shall be the duty of such 
last named Council, within six months after 
the service of the notice as aforesaid, to enforce 
the removal of all obstructions in such creek 
or stream "within their municipality to the sa- 
tisfaction of any person whom the Council of 
the county in which the municipality whose 
Council received the notice is situate shall ap- 
point to inspect the same." 

15. Section 248 of the said Act is amended, 
by adding " or thirty duly qualified electol*s of 
any municipality " after the word "council " 
in the firist line,'' 

16. Any bjr-Iaw which shall be carried "by 
a majority of the duly qualified voters voting 
thereon, shall, within six weeks thereafter, be 
passed by the Council which submitted the 
same." 

17. Section S7 of the said Act is repealed, 
and the fbllo wing enaieted in lieu thereof: 



" In case of a township laid out by the 
Crown in territory forming: no part of an in- 
corporated county, the Lieutenant Governor 
may, by proclamation, annex the township, or 
two or more of such townships, lying adjacent 
to one another to any adjacent incorporated 
<iounty." 

18. Section 153 of the said Act is amended 
by inserting after the word " aforesaid " in the 
first line, the following words : " as well as the 
•assessment rolls, voters' lists, poll books, and 
other documents in the possession of or under 
the control of the clerk." 

19. Sections 29 and 85 of chapter thirty of 
the Act passed by the Legislature of Ontario 
in the thirty -first year of Her Majesty's reign 
'shall be and the same are hereby repealed. 



An Act to amend the Assessment Act of On- 
tario^ passed in the thirty-second year of the 
r&iffn of Her Majesty, chaptered thirty -six, 

(Assented to 15th Februaiy, 1871.) 

Her Majesty, &c., enacts as follows :— - 

1. That sub-section 25 of section 9 of the 
Act passed in the 82nd year of Her Majesty's 
reign, and chaptered 36, be repealed. 

2. That sec. 84 of the said Act be amended 
by inserting after the word "township" in 
the first line, the words " town or village." 

8. That sec. 86 of the said Act be amended 
by inserting after the word " townships," 
" towns and villages." 

4. That sec. 150 of the said Act be amended 
by era.sing the letter "B" in the second line, 
and inserting therefor the letter " C." 



An Act relative to Unpatented Lands sold 
for Taxes. 

(Assented to 15tli February, 1871.) 

Her Majesty, A^a, enacts as follows : — 

1. Whenever the proper ofQcer or officers 
baviqg^ by law the power or authority to make 
or execute deeds on sales of lands for taxes 
shall heretofore have made or executed, or 
shall hereafter make or execute any deed pur- 
porting to.^^nt, -sell or convey any land or 
portion of land, the fee of which is in Her 
Miyesty, or:puTporting to grant, sell or convey 
the interest therein of any locatee or purchaser 
from the Crown, and Such deed ^hall recite or 
purport to be based upona. sale for taxes of 
such land or interest, the Commissioner of 
Crown Lands may act upon and treat such 
deed as a valid transfer of all the right and 
interest of the looatee or purchaser from the 
Crown, and of every person claiming under 
him, in, or to such land or portion of land to 
the grantee named in such deed, and may 
cause a patent for such land to be issued to 
such grantee on completion of the original 
conditions of location or sale, unless such deed 
shall be questioned before a court of competent 
jurisdiction by some person interested in such 
land within three months after the passing of 
this Act, or within three months after the 
making of such deed, and unless notice of such 
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deed being so questioned, shall within the re- 
spective times aforesaid be given to the Com- 
missioner of Crown Lands. 

2. This Act shall not apply to anj deed 
based or purporting to be based upon a sale 
for taxes made prior to the first day of January, 
1868. 

3. Nothing in this Act contained shall in- 
terfere with the authority of the Commissioner 
of Crown Lands under "The Public Lands 
Act of I860,*' to cancel the original sale, grant 
or location, of any such land. 



SELECTIONS. 



MARRIAGE BY REPUTE. 

The case of Hill v. Hilibit is sure to interest 
the public It is full of incident, sensational, 
and highly spiced and has also some interest 
for the lawyer, we do not mean that any new 
principle is enunciated or any old principle de- 
veloped, but the judgment of the Lord Chancel- 
lor in respect to the validity of the marriage 
of Eliza Phillips and James Hay brings into 
strong light the elementary doctrine of the 
English law of marriage. 

The main facts are these : Hay met Phillips 
in London, and they cohabited ; but, as the 
Lord Chancelldr remarked, it is clear they 
were not married in England. They went to 
Scotland, where Hay introduced Phillips as 
his wife, and she was treated as his wife by 
the members of his family. Hay went to 
America. Phillips followed. In America 
Phillips used her maiden name, as it is 
alleged, for the purpose of earning her living. 
Phillips (said, the Lord Chancellor) was 
plainly of unsound mind, and of a family sub- 
ject of insanity ; she was' subject to fits, and, 
though perfectly sane for some tiuie, liable to 
fly off at any moment. She was for some 
years in a lunatic asylum. Hay visited Eng- 
land, met Harriet Hibbit, cohabited with her 
for one niiijht, subsequently met her in 
America, and was publicly married to her. 
Was this a valid maiTtage ? Or was it inter- 
dicted by the connection between Hay and 
Phillips ? . 

That there was a marriage according to the 
Scotch law there can be no doubt, because 
there was no mere repute, but there was also 
acknowledgment Hay introduced the woman 
to his family as his wife, and she was received 
as his wife. This would appear to settle the 
case. No act of the man or of the woman can 
have the force of a divorce. A marriage by 
consent cannot be dissolved by consent. Yet 
it is true that in penal cases, such as bigamy, 
the prior marriage cannot be proved by mere 
repute. If Eliza Phillips had remained in a 
sound state of mind, the Lord Chancellor inti- 
mated that the case might have had a different 
complexion, because she would then have 
countenanced the idea that she had never been 
married. Certainly it would be a cruel hard- 
ship for a woman who is publicly married to 



find that h6r marriage is invalid, and her off- 
spring bastards, because the man had years 
before lived in Scotland with some other wo- 
man as his wife, that woman having resumed 
the use of her maiden name. On the other 
hand, it is difficult to understand how a mar- 
riage by consent, being at law a valid marriage, 
can be dissolved by the acts of the man or 
woman, or by their joint assent. Divorce is 
extremely easy in some American States, but 
divorce by consent, without the intervention 
of a Court of Law, has not yet been admitted 
anywhere. It is more difficult to establish a 
consensual marriage by mere repute than by 
repute and acknowledgment; but we appre- 
hend that, the marriage being established, it 
is in law as binding and lasting as any other 
marriage.— Zkiw Journal. 



WRETCHED TRUSTEES. 

If you are a trustee, and you entertain a 
doubt as to the title of your alleged cestuis 
que trtLst^ what ought you to do ? Our stu- 
dent, fresh from the study of Mr. Lewin, would 
answer: "Pay the money into Court under 
the Trustee Relief Acts." This is a good 
answer so far as it goes. But suppose xhat 
your doubt or difficulty turns out to be an un- 
reasonable one, you may be ordered to pay 
the costs of the payment into Court How 
then are you, being an unlearned person, to 
find out whether your doubt or difficulty rests 
on a sound foundation, or is a creature of the 
merest imagination ? The student will answer : 
** Take counsePs opinion." That reply, which' 
on its face is wise and prudent, may lead the 
unlucky trustee into worse mischief. For 
here is the dictum of Vice-Chancellor Stuart 
in Qunnell v. Whitear^ in the current number 
of our Reports: — "A trustee ought not to 
consult counsel as to the right of his cestuis 
que trust. If he has any reasonable difficul- 
ties and doubts as to their title, he should 
pay the trust money into Court under the 
Trustee Relief Acts. He is not to consult 
counsel as to the title of his cestuis que trusts 
Of course his Honour did not mean that such 
an act would be improper or indecorous, but 
that costs would not be allowed. But if the 
trustee is not to consult counsel, how is he to 
know whether his doubts are reasonable or 
not ? We confess that this reductio ad absur- 
dum fairly staggers us. The only possible 
solution is that, in the eye of equity, every 
trustee undertakes to bring to bear upon the 
duties of his office such an amount of legal 
knowledge and skill as will enable him to de- 
cide whether or no reasonable doubts do exist 
as to the rights of his cestui^ que trust ; and 
if this rule is to prevail, we think it only fair 
that trustees should have distinct notice 
thereo£ Perhaps the learned Vice-Cham^ellor 
had in his mind the celebrated case of Jenkins 
V. Betham, 15 C.B. 168, in which the Court 
of Common Pleas held that a person who 
holds himself out as a valuer of ecclesiastical 
property is bound to know, and to value ac- 
cording to the principle laid down in Wise v. 
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Metcalf, 10 B. & C. 299. The analogy is not 
precise^ because surveyors generally pursue a 
profitable calling, whereas trustees, like the 
yictims of the ancient ordeal, walk among hot 
ploughshares, and very often stumble against 
them. — LaiD JournaL 



SIMPLE CONTBACTS ^ AFFAIBS 
OF EVEBY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

FlRB — iNJrRT CAUSED BY — LIABILITY OF Dl- 

FBNDANT. — One M. agreed to baro and clear olF 
the timber on defeDdant's fallow at a certain 
price per acre. While the work was in progress 
the defendant, who lived on the place, came occa- 
eionally to see how it was getting on, and advised 
him to set fire to the log heapsi M. told defen- 
dant that a brush fence, which extended to the 
corner of plaintilF's land, ix^ight take fire, bat 
defeodaot said it would make no differeoce. M. 
theu fired the heaps, and went home, two or three 
milts o£f, intending to return in a few dajrs, when 
the he»ps should be ready for branding. Duriog 
his absence the fire spread to the plaintiff's land 
and burned his fences, &c. The jury having 
found for the plaintiff on the charge of negli- 
gence : 

Held, that M. upon the evidence was not an 
independent contractor, over whom defendant 
had no control, but rather a workman in his 
employment and subject to his directions ; and 
that defendant was responsible. 

Quare per Wilson, J., whether if M. had been 
such contractor the defendant would have been 
liahle.—Johruton t. Bastie, 80 U. C. Q. B. 232. 



COBPOBATION — POWBB TO BOBBOW — 8 VlO., 

CH. 82. — Beld, that the Roman Catholic Bishop 
of .Sandwich, incorporated hy 8 Vic, ch. 82, as 
** The Roman Catholic Episcopal Corporation of 
the Diocese of Sandwich in Canada," had no 
power to borrow so as to bind his successor ; and 
therefore that the plaintiff, having lent monej to 
Buoh Bishop, which was used in the construction 
of the episcopal residence and for the purposes 
of the Church, and taken security for repayment 
under the corporate seal, was not entitled to 
recover against the corporation. 

The Bishop was described in the instrument 
as "R. C. Bishop of Sandwich." Held, that 
this variance from the corporate name was im- 
material. — Euitz V. The Roman Catholic Episcopal 
Corporation of the Diocese of Sandmch, 80 U. C. 
Q. B. 269. 



Act. — A woman bad long been in possession of 
chattels aaid (but not proTed) to have been left 
to her by ker deceased husband, and using them 
with her children. She then married the co. 
plaintiff. These goods were seized by a creditor 
of his on a claim alleged to be for rent but not 
proTed : 

Held, that her title before marriage was primd 
fade suflScient, and after her second marriage 
the goods were protected, under the Married 
Woman's Act, against her second husband's 
creditors. — Corrie et al, t. Cleaver et at., 21 U. C. 
C. P. 186. 



Railway Company— Negliorncb — EviniKCB 
FOB JuBY. — A railway company's servants, hav- 
ing cut the grass on the banks of the line, left it 
there fourteen days during extremely hot and 
dry weather. Soon after the passing of a train 
a fire broke out in one of the heaps of cut grass; 
it then extended up the bank to the hedge, and 
from the hedge to a stubble field, across the 
stubble field and an intervening road to the plain- 
tiff's cottage. An unusually high wind was blow- 
ing at the time. The cottage was situated 600 
yardd from where the fire br&ke out. 

Beld (confirming the decision of the Common 
Pleas), that there was evidence of negligence 
(Blackbubn, J., dubitante), and that if there was 
negligence it was no answer for the company to 
say that the damage was greater than could be 
anticipated. — Smith v. The Z/ondon and South 
Western Railway Company, 19 W. R. 230. 



Action by husband and wifb — Distbbss upon 
wife's goods — Eyidbncb — Mabbied Woman's | 



JuBisDicTioN or Civil Bill Uoubt — Costs- 
Common Law Pbocbdubb Act. — Section 97 of 
the Common Law Procedure Act, 1856 (Ire and), 
enacts that ** if in any action of contract .... 
where the parties reside within the jurjsdiction 
of the Civil Bill Court of the county in which 
the cause of action has arisen the plaintiff shall 
recover less than £20," he shall not be entitled 
to costs. 

Held, that a railway company <* resides" in 
every county in which it has a ticket office. 

Held further, that ** cau.se of action" mer.ni 
<* entire cause of action," and therefore, where a 
contract made in county C. was broken in coun- 
ty M., in which the plaintiff and defendant reaid. 
ed, that the cause of action did not arise in 
county M. within the meaning of section 97 of 
Common Law Procedure Act (Ireland), 1856. — 
MeMahon v. Irish North Western Railway Co, 
19 W. R. 212.) 

^ Altbbation in Notb. — Where a blank in a noto 
had, after signing and delivery by the maker, 
without his consent, been filled so as to increase 
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the amount, and not be detected by inspection, 
held, that the maker wa8 answerable for the fall 
face of the note, as altered, to any bona fide 
holder for value in the usaal course of business* 
—Garrard Y Hadden, 7 C. L. J. 112; Pitttburgh 
Legal Journal. 



Partnership. — "Where one partner contribut- 
ed money to the common stock, and the other his 
time and skill, and the whole was lost: heldt 
that the partner contributing the money could 
not recover any part of his loss from the other. 
— Everly v. Burborow, 7 C. L. J. 113; Legal 
Gazette. 



MAGISTRATES, MUNICIPAL, 
INSOLVENCY, & SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Insolvency — Personal Actions — Rigbts of 
Assignee. — The plaintiff, having held the defen- 
dant in the suit to bail, recovered a verdict for 
slander, for enticing away and detaining his 
wife, and for assaulting her. Before recovering 
judgment he made an assignment under the In- 
solvent Act, and be then vued the bail on their 
recognizance, not having yet obtained his final 
discbarge. The defendants set up the r'ghts of 
the assignee. Beld^ on demurrer, that the plain- 
tiff was entitled to recover, for the causes of 
action being for purely personiil wrongs did not 
pass to the assignee^ 

Semble, also, that the proceeds of (he suit when 
recovered could not be claimed by the assignee, 
and that he therefore could not in any way inter- 
fere with the suit. — White v. Elliott and Mooney^ 
30 U. C. Q B. 253. 



82 Vic. chap. 6. sec. 126, — Sale under 
treasurer's warrant — Liability of County. — 
Section 126 of the Assessment Act, Ont, 82 Vic. 
ch. 6, directs that when the Cou^nty Treasurer is 
satissfied that there is distress upon any lands of 
non-residents in arrears for taxes, he shall issue 
a warrant under hit hand and seal to the collector 
of the municipality to levy. The warrant was 
tested ** Given under my hand and seal, being 
the corporate seal ; " and the seal bore the same 
form, emblem, legend, &o , as the County seal. 
The collector sold the plaintiff's goods under it, 
but it was not shewn to have been authorized 
by the County Council^ nor had they received the 
proceeds of the sale : 

Held, that they were not liable in trespass or 
trover — Snider v. The Corporation of the County 
o/Frontenac, 30 U. C. Q. B. 275. 



Municipalities divided by a river — Limits 
OF BACH — Conviction for passing toll-gate. — 
The limits of the city of London were defined by 
the proclaiflation setting it apart as all the lands 
comprised within the old and new surveys of the 
town of London, together with the lands adjoin- 
ing thereto lying between the said surveys and 
the river Thames, producing the northern bound* 
ary line of the new survey until it intersects the 
north branch, and the eastern boundary line 
until it intersects the east branch, of the river : 

Held, that the city limits extended to the 
middle of the river; and that a conviction by 
county magistrates for passing the toll'gato on 
the city side of the river was therefore bad, as 
the offence was out of their jurisdiction. 

Where two properties or municipalities are 
divided by a river or highway, the limit of each 
is, primd facie, the centre of the river or road. — 
In re McDonough, 80 U. C. Q B. 288. 



Road allowances — Passage of by-law by 
municipality — Liability of timber licensees 
FOR trespassing OS. — Held, afiBrming the judg- 
ment of the Court of Common Pleas, 20 C. P. 
369, that municipal corporations are entitled to 
the timber and trees growing upon the original 
road allowances, though, in order to dispose 
thereof by sale, or to prevent or punish trespas- 
sers, a by-law or by- laws must necessarily be 
passed ; and that therefore an action will lie at 
their suit under the circumstances set forth in 
the head-note to the case in the Court below. 

Held, also, that the licenses granted to the 
defendants in this case did not authorize them to 
cut and carry away the timber and trees from 
the road allowances in question. — The Corpora' 
tion of the Township of Barrie (Respondents) T. 
Gillies et al, (Appellants), 21 U. C C. P. 218. 

ONTABIO BEPOBTS. 



QUEEN'S BENCH. 

Reported hy C. Bobinson, Esq., Q.C. Reporter to the Court. i 

Allan y. Garratt and Williamson. 
(Continued from page 46.) 

Now when did this instrument become an 
effective and operative deed under the statute to 
bind non-assenting creditors ? Certainly not 
until about three weeks before the trial, and 
then only by being signed by the insolvents 
themselves. 

In the ease of Sellin t Price, L. R 2 Ex. 189, 
referred to in the argument, the defendant ex- 
ecuted a deed under the 192nd section of the 
English Bankrupt Act of 1861. It purported to 
be made between the debtor, of the first 'part, i^ 
surety, of the second part, and the several per- 
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Bons whost names or firms are set forth in th« 
scbedale thereto, thereafter styled eredttors, of 
the third part. It recited that the creditors bad 
agreed to accept a composition of 6s. in the 
pound, to be secured by the joint and several 
promissory notes of the debtor and his surety : 
that the composition was payable to non-ezecn- 
tin); and non-assenting creditors ; and th%t the 
promissory notes had been deposited with the 
surety, to be held by him, in trust to deliver the 
same to such last-mentioned creditors reppec- 
titely, on demand, as the surety by the deed 
acknowledged. In consideration of the premises, 
each of tbe said creditors of the debtor, who 
should be bound by the deed, released the debtor 
a1)8olutely, reserting rights aitainst sureties. It 
was declared that the deed was intended to 
orerate under section 192 of the Bankruptcy Act 
of 1861. No schedule was annexed The plain- 
tiff had brought an action against defendant on 
the 2nd June, in which judgment was signed on 
the 18th June. Tbe deed was executed by tbe 
defendant on the 16th June, registered on the 
20th, and gnxetted on the 22nd June. On the 
28th, the goods were seised under a fi. fa. issued 
in the suit. A summons was taken out to set 
aside tbe execution on the 8rd July. On this 
tbe sheriff was directed to withdraw, on the de- 
fendants pitying £30 into court, to abide the 
order of the Court. 

At* tbe hearing of the summons a doubt was 
suggested whether the absence of the schedule 
did not vitiate tbe deed, since without a schedule 
there were no parties of the third part. A sche- 
dule was afterwards added to the deed. In 
giving judgment Kelly, C. B., said : ** We are of 
opinion that the annexation of the schedule to 
the deed after execution and registration, the 
schedule having thus become a pare of tbe deed 
itself, altered the deed in a material particular, 
and made it void.'' Here tbe annexation of the 
schedule was considered an alteration of the 
deed, so far as to make it Toid. 

In Seott r. Berry, 8 H. A C 966, there where 
DO persons who signed the deed as parties of the 
third part, but they were referred to in describ- 
ing the parties in the deed as follows, ** and tbe 
several other persons whose names are hereto 
subscribed and seals affixed, of the third part." 
The Court held, as none of tbe creditorti, parties 
of the third part, had signed tbe deed, none of 
them c<'Uld sue on it, and all the creditors, those 
who assented as well as those who did not, were 
placed on an equal footing, and the party of tbe 
f econd part was trustee for and could sue equally 
for all. The requisite number require^ by the 
ttatttte having assented to the deed, it was held 
good. 

We may then conclude from these two cases, 
that although it is not necessary that the parties 
of the third part should sign the deed, yet if they 
are referred to in a schedule to be annexed to it, 
if such schedule is not annexed when the deed is 
signed, annexing it afterwards so alters the deed 
that it be'eonies void. 

In the case before ns the deed wheii filed was 
alearly inoperative as a deed to bind tbe defen- 
dants It was not Such a one as tbe statnte con- 
templated. It should have been a deed executed 
by the defendants, and by a majority in number 
of the creditors to wboih debts were owing, 
Amounting respecfirely to $100. 



This imperfect and inoperative deed was filed 
before the 25th of November, 1868, in the Insol- 
Tent Court, and the defendant's discharge under 
it allowed towards tbe latter part of December. 
In Hilary Term, 32 Vic, February, 1869, the 
matter was argued on the appeal from the de« 
oision of the county judge, and judgment was 
given at the sittings after that term, on the 6th 
March, 1P69. The case was taken down to trial 
at the Asdiies held iu BelleviUe in the spring, 
April. 18G9, and the only thing done to perfect 
the deed was the signing of it by the defendants, 
apparently without leave of the court below to 
take it off the file (or that purpose, or apparently 
re-filing after it was so signed, and no attempt 
was made to have it re-executed by the other 
parties to the deed after it was signed by the de- 
fendants. 

Under the authorities I do not think that this 
can be considered a deed which binds the plain- 
tiff. There surely must be some time at which 
the insolvent may be considered as bound by the 
instrument he sets up as his discharge. He can- 
not be permitted, when a plaintiff goes on with a 
suit satisfied that the defendant has no legal 
discharge, to set up as valid the one that has 
been declared void, and which has remained on 
file during tbe whole period after it was declared 
void down to the time of trial, and which has 
been altered without the knowledge or consent 
of the plaintiff or the authority of the court 
This would be encouraging a very loose and un- 
satiHfactory mode of disposing of the claims of 
creditors If after this instrument in question 
had been declared void the Court of Insolvency 
bad allowed it to be taken off tbe files to be 
signed by the defendants, and re-executed by the 
other parties to it, and afterwards it had been re* 
filed, I am not prepared to say that if due dilig- 
ence had been used it might not be set up as an 
answer to the plaintiff*s claim, and be allowed to 
be so set up as a defence under a ph^puis darrein 
continuance, if the re-execntion of the deed 
occurred after tbe plea, or against the farther 
prosecution of the action if completed before the 
filing of the plea. 

There is a case referred to in tbe Weekly Notes 
of 21st May. 1870, at page 138, Birks et al. v. 
Clarke (since reported, L. R. 6 Ex. 197), whsrs 
the composition deed was not held to prevail 
against a non-assenting creditor, because there 
was an unreasonable delay in executing the deed. 
There the proposition was made on tbe 28th of 
May, and the deed was not executed until the 
7th of August. Here the assignment in insol- 
vency was made on the 4th of July ; the omposi- 
tion deed was dated on the 8tb of August, and 
was not signed by defendants until some time in 
March following. 

I think the plaintiff as a non-assenting credi- 
tor is not bound by the terms of this deed, both 
becanee it does not provide for the payment of 
individual debts, a&d because it was not properly 
executed, either as to the parties executing, or 
within the proper time. 

t do not think the plaintiff can successfully 
contend that tbe assenting creditors are not 
bound by the terms of tbe deed, because tbey 
may have executed it by their copartners, or by 
procuration. It seems to me if tbey accepted 
the composition under the deed they ratify the 
deed, and cannot afterwards object that it has 
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not been properly ezecated, and if they caiinot 
object I fail to see bow the plaintilT cnH. 

i do not understaod that the plaintiff bating 
proved bis claim before the assignee prevente 
bim going on with this action at law. Thorn* ▼. 
Torrance^ in Appeal, 18" U. C. C. P 29, refers to 
many of the authorities on the subject. 

After the plaintiff proved bis debt before the 
assignee and ranked on his estate for it, it Would 
seem rather strange if be were allowed to contend 
that Thomas was not a properly autborfied per- 
sbn to whom an assignment could be made under 
the statute/and stilt more strange that be- should 
be allowed to do this after hafib^ accepted and 
obtained the order of this court to let aside the 
discharge allowed in the InsoWent Coui^, with 
costs to him, tbe plaintiff, to be paid out of the 
insol Tents' estate : Newton t. The Ontario B€mk, 
in Appeal, 16 Grant 2S3. 

As to the question of payment of money into 
court, the precedents from compositions under 
the English Bankruptcy Act do not apply. The 
provision in the deeds under that statute usually 
is, that when the composition is paid it shall 
operate as a discbarge, and until default made 
the agreement in the deed may be set up as a 
bar to any action against the insolvent. Under 
section 9 of our Act of 1864, the deed shall bind 
all tbe creditors as if they were parties to it, and 
the discharge therein agreed to shall have the 
same effect as an ordinary discharge as therein 
provided. 

By sub-section 3 the consent discharges tbe 
insolvent from all liabilities whatever, except as 
are thereinafter excepted. Tbe indenture set up 
by tbe defendants, tf properly executed and 
binding, would, in and by its terms, discbarge 
and release the defendants from all debts, claims 
and demaudti whatsoever, against them, ftud 
provable against their estate. 

I therefore see no difficulty, if the release ii 
binding, in amending the pleadings so as to make 
it a coi^plete defence. 

As. however, I havearrived at the eonclusioB 
that (he p'aintiff is not bound by the deed of 
compoi«itiQn and release, the verdict will her en- 
tered fur bim for the amotint of the note and 
interest, less the amuunt paid into court. 

In conclttttion, I think I may with propriety 
repeat tbe language of Baron PiggOttin conclud- 
ing bis judgment in Martin t. Ofibble, 3 H. AG. 
at p. 688: ** It is unpleasant to g^ve judgment 
opoo a mere technical point of lair, without 
legard to the merits of the case, and it is desira- 
ble that the LegisTotufe should pass a short Act 
embodying a form of deed of composition to be 
used on all occasions, so as to put aii end to these 
much vexed questions." 

The verdict should be entered for the plaintiff 
for $127.14, being the note and interest ti> let 
April, 1869, $165.69, less the amount paid into 
eourt, $28 55. 

Wilson, J. — Tbe plea was not proved which 
alleges that if there were no aeparate creditors 
of the insolvents. 

I was not disposed to interfere on appeal with 
the decision of the learned Judge in Insolvency, 
who had, when the matter Was before him, decid- 
ed that Williamson had no separate creditors: 
see 28 (J.O Q. B 266 But as the question comes 
directly before this court, exercising a primary 



and original judgment, for myself I think there 
was such separate liability. 

As to the subsequent execution of the deed by 
the insolvents, I think it was rightly done. 

I see no reason why, when a grantor has not 
executed a deed by inadvertence, it may not, at 
aify time after it baff been delivered to tbe gran- 
tee, be perfected by him. It would take effect 
from that time. No do I see any reason why a 
grantee who iias cot executed the deed at the 
time of its delivery might not execute it at any 
time afterwards. 

In both thes» oases the parties who subse- 
quently executed were and are^ parties named in 
and identified by the deed, which distinguishes 
tbem from the eaee where the an^nexation of tbe 
schedule was held to be an alteration of tbe deed; 
for in that case the parties to the deed were not 
named or identified at the time the deed was 
executed by the grantees, and they only became 
known and ascertained when, at a subseqiuent 
Ume, the schedule was added 

' In this case the debtors were named in and 
parties to the deed, by being described as parties 
to it of the first part in the premises. When 
they executed the deed they were only perfect- 
ing it, not altering it in any way. 

If the deed had been registered in its imperfect 
form, the subsequent perfecting of it would not 
have perfected the registration. It would re- 
quire to be registered anew. So, if this deed 
had required any confirmation by the creditors, 
or assignee, or judge, before it was to have effect, 
tbe deed would not have been operative if not 
executed properly at tbe time of such confirmation 
of it, and the subsequent execution of it would 
not make valid the previous confirmation. 
There would have to be a fresh confirmation 
after the completion of the deed. 

But this deed required nothftig of the kind. It 
was intended to take effect juat as it is expressed 
in the body of it, and to be executed by those 
therein named That which was so intended to 
have been done, and which was not done on one 
day, may be done on another, and therefore I 
think the deed was rightly executed, and became 
a perfect and valid instrument by the execution 
of it by the debtors. 

There is, however, something else to be con- 
sidered. The Act of 1864, sec. 9, sub sec. 2, 
required the deed to be deposited with the as- 
signee, who was to give notice thereof by advcTr- 
tiseiuent, and the creditors were allowed six 
juridieial days after the last publication of the 
notice to object to it. If they did not object 
the deed might be acted on. If any creditor 
did object to it, the assignee was not to act on 
the deed until it was confirmed by the judge. 

Now this deed would require, since its execu- 
tion by the debtors, to be dealt with in this 
manner to make it effectual, and as that has not 
been done the debtors can make no use of what 
Was done upon or in respect of the deed in ita 
imperfect fbrm, at applicable to the deed in its 
completed state. 

I ag^ee therefore in the eoBolusioB to which 
tbe learned Chief Justice has some. 

Momnisoir, J. , ooncuTredwith the Chief Jnstios. 

Rule absoluU. 
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In B.B Harbottlb ahd Wilson. 

Coroner's inquest— Medical witnea — Fees of. 

Where a coroner, under C. 8. U. C. ch. 126, summoned a 
second medical practitioner as a witness at an inquest, 
and to perforin a post mortem examination, but it was 
not shewn that such practitioner had been named in 
writing and his attendance required by a majority of the 
jurymen, as provided for by sec. 9, a mamdamvs to the 
coroner, to make liis order on the couuuty treasurer for 
the fees of such witness, under sec. 10, was refused. 

SeTnble, that on an application for such mandamiM, the 
county treasurer as well as the coroner must be called 
upon. 

[80 U. C. Q. B. 814.] 

In Micbaelmas Term last, Robiruon^ Q C, ob> 
tained a rale niti callinii; on George Wilson, a 
coroner of the coantj of Brant, to shew caase 
^hy a peremptory writ of mandamua shonld not 
issue, commanding him to make his order on the 
treasurer of the said conntj in favour of Robert 
Harbot le, for the payment of $10, fees due to 
the said Harbottle, being a qualified medical 
practitioner, for attendance as a witness upon 
an inquest held by said coj'oner, &c., and for the 
performance of a pott mortem examination, &c , 
on or about the 29th of May last, in obedience 
to the order of the said coroner, issued and 
served upon the said Harbottle, for such attend- 
ance and the perf jrmance of such examination, 
and why tbe said coroner should not pay the 
costs of the application. 

The application was based on the affidavit of 
the applicant, who swore that the coroner did, 
on or abmit the 29th day of May, 1869, cause 
him to be served with the order annexed to his 
affidavit, signed by the coroner : that on or about 
the said 29th May, at the request of the coroner, 
he attended and made &po8t mortem examination 
of the deceased, and reported and gave evidence 
before the coroner and jury on the 81st May: 
that he requested the coroner several times since 
the inquest to give him an order for $10, being 
his fees, on the treasurer of the county: that 
the coroner refusal to give him such order: that 
he was a duly qualified practitioner, &c., and 
had not received any order for his fees, or any 
part thereof. 

The order attached to the affidavit bore no 
date, and was as follows : 

** Coroner* 8 inquest at Mount Vernon^ upon the 
body of Ida Derry. 

By virtue of this order, as coroner for the 
county of Brant, you are required to appear 
before me and the jury, at Mount Vernon, on 
the 29th day of May, 1869, at five o'clock, p m., 
to give evidence touching the cause of death of 
Ida Derry, and make a po»t mortem examination 
of the body, and report thereon at ^he said in- 
quest. 

(Signed) Gbobqi Wilson, 

To Dr. Aikman. Coroner^ 

To Dr. Harbottle." 

The applicant also filed the affidavit of one 
Joseph Qilmour, who sworo that he was present 
on or about the 29th June, 18b9, and beard Har- 
bottle request the coroner to give him an order 
on the treasurer for his fee : that the coroner 
promised to give the order if he, Harbottle, 
would call in an hoar and a-half : that they 
accordingly called, and that the coronei* did not 
give the order. He also swore that the coroner 
admitted that he did not examine on oath Dr. 
Aikman, referred to in the order to attend, as to 



whether he was a registered practitioner, and 
that Harbottle represented that Dr. Aikmnn was 
not then registered. Also two other affidavits 
of persons, who swore that on or about the 'iod 
July, 1869, they heard Harbottle request the 
coroner to give him the order, and that he refused 
to do so. 

During this term. A, S. Hardy, for the coroner, 
shewed cause, and filed a number of affidavits. 
The coroner swore that, finding that the deceased 
had not been attended during her illness and at 
her death by any duly qualified practitioi.er. he 
directed that a poti mortem examination should 
be made by a Dr. Aikman, a physician and sur- 
geon, to the best of his knowledge and informa- 
tion a legally qualified medical practitioner, 
practising his profession in. the township, &c., 
and caused a summons under the statute to be 
issued to him : that Dr Aikman duly made the 
pott mortem examination, and that the same was 
not made by the applicant : that while the same 
was being made, or immediately before, Harbottle 
through the constable in charge, requested per- 
mission to be present, as he understood, merely 
as a spectator: that he consented; and that 
Harbottle rendered no professional services at 
the inquest, to his knowledge or by his order or 
direction : that after the post mortem examination 
Harbottle applied to said constable to be sum- 
moned as a witness on the adjourned inquest, 
and that he added his name to the summoua 
already issued to Dr. Aikman, and told the con- 
stable that he might be present to testify : that 
Harbottle also applied to him, the coroner, per- 
sonally, stating that he wished to give evidence 
at the adjourned inquest: that be did not under- 
stand or suppose that he would require or expect 
compensation for so doing, or for being present 
at the post mortem examination, and that his 
applications were not made with that view, but 
for the purpose of observation, and of bringing 
him before the public, he being a young prac- 
titioner ; and he swore that be would not have 
consented to his beins; present at the inquest oq 
any other supposition : ftai after the examina- 
tion of Dr. Aikman, he asked the jury whether 
they, of a majority of them, desired further 
medical testimony: that the jury unanimously 
refused to direct or request that another medical 
practitioner should be summoned : that as Har- 
bottle was anxious to be called, he told him he 
might give his evidence, which he did, but that 
it was dune not at the request of the jury, and 
solely in compliance with his, Harbottle's, former 
request to be permitted to do so. He swore that 
he gave Dr. Aikman the order for his fee of $10 
immediately after the inquest, and before any 
proceedings herein, which Harbottle well knew, 
and that he was advised and believed that he had 
no lawful authority to give more than one order 
without the request of the jury. He denied, as 
stated by Joseph Gilmour in his affidavit, that 
he promised to give an order to Harbottle, bat 
stated that he said he was willing to do so if he 
could shew he was lawfully entitled to it. 

The constable in charge corroborated the affi- 
davit of the coroner as to the circumstances 
under which the applicant attended the inquest, 
and stated that he had not been summoned at 
the time of the post mortem examination : that 
after that he requested the constable to^ubpoeoa 
him to give evidence before the jury : that he 
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told the coroner of his request; and so the appli- 
cant's name was added to the order that had 
been served on Dr. Aikman, and that the jury 
refused to hear farther evidence after hearing 
Dr. Aikman. 

Dr. Aikman also swore that Harbottle rendered 
no professional and scarcely any other assistance 
at the pott mortem examination, and what he did 
do was at his request, and could have been done 
by any one : that Harbottle expreesed himself 
to the effect that he wanted to be present at the 
examination with » view to his own information ; 
and that he, Aikman, obtained his order for $10 
on the day after the inquest 

Other affidavits were filed, and in reply the 
applicant filed a number of affidavits in support 
of his application, made by jurors and others. 
It is not necessary that they should be set out 
for the purposes of the judgment, ael the material 
facts upon which the decision of the Court turns 
appear in the affidavits alrendy referred to. 

Jtobinwn.Q C., supported the rule, citing Con. 
Stat. U. C. ch 125; In re Atkin and Charteris, 
13 U. 0. Q. B. 498 ; In re Fergut and Coolty, 18 
U. C. Q. B. 841. 

MoBRisoK, J., delivered the judgment of the 
Court 

Under sec. 8 of cb. 126, Consol. Stat. U. C, 
if the coroner finds that the deceased was not 
attended at his or her last illness or death by 
any legally qualified medical practitioner, the 
coroner may issue his order, according to a form 
in the Act, for the attendance of any such prac- 
titioner in actual practice near the place where 
the death happened, and may direct Skpoat mortem 
examination by the medical witness so summoned. 
And by the 9th section, whenever it appears to 
the majority of the jury at the inquest that the 
cauHo of death has not been satisfactorily ex- 
plained by the evidence of the medical practi- 
tioner. &c , such majority may name to the 
coroner in writing any other practitioner or 
practitioners, and require the coroner to issue 
his order, in the form set out, for the attendance 
of such last-mentioned pratitioner or practi- 
tioners, and for o.po8t mortem examination, &c. ; 
and the coroner is subject to a penalty if he 
refuses. And by the 10th section, when any 
such practitioner has attended in obedience to 
any such order as aforesaid, he shall receive for 
such attendance, if without a po»t, mortem exami- 
nation, $5, if with, $10^ <&c. ; and the coroner 
shall make his order on the treasurer of the 
county in which the inquest was holden in favour 
of such practitioner, for the payment of such 
fees, and such treasurer shall pay the sum men- 
tioned in such order to such medical witness, &o. 
' Ti e existence of a leg il right or obligation is 
the foundation of a writ of mandcmtu, and the 
applicant here must muke out that there is a 
leg'il obligation on the coroner to make the order 
he demands. Now the alleged obligation or right 
n rises under the statute, and in order to make 
the rule absolute, we must be satisfied, first, that 
the coroner had authority and was boand to 
make the order required by the applicant, an 
order the payment of which we could hereafter 
enforce if resisted by the county treasurer ; and 
in this latter respect, what was suggested by my« 
brother Wilson during the argument seems to 
have great force, namely, that the county treasa- 
rer should have had notice of this rale; for 



even if we granted this application it might 
turn out eventually to be fruitless, for we take 
it that the county treasurer might nevertheless 
resist payment of it successfully if he could 
shew that it ought not to have been made. 
Assume, for argument, the case of collusion 
between a medical witness and the coroner, or 
the coroner taking upon himself to summon half 
a dozen practitioners, and making such order to 
each of them. The public, in such a case, would 
be grossly defrauded if the county treasurer 
could not resist the payment of such ordt;rs m>ide 
under such circumstances ; so that upon the 
ground of want of notice to the county treasurer 
alone, I am inclined to hold that the application 
ought not to be granted. However, irrespective 
of that objection, the writ cannot be granted. 

It is quite apparent that the intention of the 
Legislature, with a view of protecting the public 
against unnecessary charges at inquests, was to 
restrict the coroner to the summoning of only 
one medical witness for the purpose of giving 
testimony as to the cause of death, and if neces- 
sary, to make a post mortem examination, for 
which services, certain fees were limited, and 
that no other medical witness should be sum- 
moned so as to entitle him to those fees unless 
a majority of the jury, under the circumstances 
mentioned in the 9th section, named in writing 
one or more other practitioners, and required the 
coroner to summon them to give testimony, &c. 
In that case it was the duty of the coroner to (sum- 
mon the so-named practitioner or practitioners, 
the statute providing that the practitioner sum- 
moned by the coroner, and the other or others 
named by, and summoned at the request of the 
jury, should be entitled to the fees fixed by the 
Act. 

Now it is quite clear, first, that the coroner 
did originally summon one medical gent'eman. 
Dr. Aikman, under the 8th section, and that 
that gentleman, in pursuance of the coroner's 
order, attended and made a post mortem exami- 
nation, and afterwards gave testimony before 
the jury, and it also appears that he was sum- 
moned previous to any attendance of Dr. Har- 
bottle, and for the payment of the fees for such 
examination by Dr. Aikman, the coroner made 
his order, the day following the inquest, on the 
county treasurer. Such being the case, the 
coroner had no anthority to summon the appli- 
cant, or any other person, and to make an order 
under the statute to entitler him to fees, unless 
the applicant can shew that a majority of the 
jury named him to the coroner in writing and 
required his testimony, under the provisions of 
section 9 ; — the naming in writing by the jury 
being intended no doubt as a check on the coro- 
ner, as well as an authority and voucher to 
justify the making the additional order or orders 
on the county treasurer. 

It is not shewn or pretended that to the majo- 
rity of the jury in question the cause of death 
was not satisfactorily explained, or that the jury 
named the applicant in writing, or requested his 
evidence. We therefore fail to see any ground 
upon which we can command the coroner to 
make the order in question. 

On the argument, Mr. Eobinson partly pressed 
the case on the ground that as his client received 
an order to attend, and being bound to observe 
it, he was entitled to the fees allowed. If he 
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has any remedy, it is not by an application of 
this natare. Assnme it to be admitted that the 
coroner, after he had summoned Dr. Aikman un- 
der the statute, and obtained his senrices, ordered 
the attendance of the applicant, that fact alone 
is unimportant, and makes no difference so far 
as this application is concerned, because the 
coroner did that which he was not authorised to 
do. and his doing so is no reason why we should 
saddle the public with a charge not within the 
statute. We would never command the doing of 
an act where the conditions precedent required 
by the statute to that act being done are wanting. 

It is nnnecMsary to refer to the numerous affi- 
davits filed, except to notice that the coroner 
swears positively that he never intended to have 
the applicant in attendance at the inquest as a 
medical witness, or to mnke a pott mortem ezami- 
natioD, but the presence of the applicant was 
solely at bis own request, and that the insertion 
of bis name in the summons to Dr. Aikman was 
also done at his suggestion, and after the pott 
mortem examination. 

We think the rule should be discharged with 
copts. It is much to be regretted that for so 
trifling a matter so ranch expense should have 
been incurred, but from the affidavits filed I fear 
it is the result of professional and persooal feel- 
ing, which is too frequently seen in matters 
where medical men are engaged. 

Rule dUckarged with cottt. 



CHANCERY. 



{Reported by Alex. Grant, Esq., Barrister-at-Law, 
Keporter to the Court.) 

Allan v. Clabkson. 
Insolv€nt Act—Mortgagee-^Pressure. 

In 1869 C. lent money to N. on an express agreement that 
it was to be seoored by mortgage oa certain property ; 
and on the 3rd July following the. mortgage was given 
accordingly ; and on the 2nd August the mortgagor be- 
came insolvent. 

Meld, that the mortgage was valid. 

[17 Chan. Rep. 570.] 

Appeal from the report of Mr. Tamer, the &e- 

COOntADt. 

Fen/on^ for the appeal. 

Mulook-, centra. 

On the 3rd' Oct. V. C. Strong gave judgment 
as follows : — L am of opinion that the report 
ought not to be disturbed. There is no doubt 
if the witnesses Timothy Botsford, Bogert and 
Nelson Botsford are to be believed — and I must 
accept the finding of the accountant as to their 
credibility as conclusive — that the money which 
the impeached mortgage was given to secure was 
actually lent and advanced in April 1869 by 
Charles Botsford to the insoW^ut, upon the ex- 
press agreement that it was to be secured by this 
mortgage, which was subsequently given on the 
8rd of July following. Further, this loan was 
made under such circumstances that it constituted 
a valid and subsisting legal debt due from Nelson 
to Charles Botsford at the date of the mortgage, 
and a legal debt unimpeachable upon any ground 
of equity, for whatever may have been the ulti- 
mate disposition of the money by Nelson Botsford, 
it was advanced upon a contract for the loan of 
money on the credit of Nelson Botsford, and in re- 
liance upon obtaining security of the mortgage. 

I could come to no other conclusion upon the 
facts without contravening the judgment of the 



accountant as to the veracity of witnesses whom 
he saw examined. Then there being this debt 
for money lent, contracted in April, and on the 
8rd of July the mortgage was given at the re- 
quest of Timothy Botsford, acting as ageut for 
his brother Charles, and in fulfilment of the 
promise made at the time of the loan ; and on 
the 2nd August, 1869, the insolvency followed. 
Upon this state of facts it is contended that this 
mortgage is void or to be avoided under some of 
the provisions contained in the subdivisions of 
sec. 8 of the Insolvency Act of 1 864. I am clear 
that none of these enactments invalidate this 
mortgage. Under sub-seo '4 of sec. 8 such a 
transaction as this taking place 30 days next 
before the attachment, is^ to be presumed to be 
made in contemplation of insoiveney ; but this 
presumption is one which may be rebutted, and 
the cases of The Rojfal Canadian Bank v. Keir, 
17 Gr. 47, decided in this Court, andiV>w/onT. 
The Ontario Bank, 15 6r. 288. in the Court of 
Appeal, and BilU v. SmUh, 11 Jur. N. S. 157, 
shew that an act whioh i» the result of pressure 
on the part of a creditor is not to be considered 
as having been done in contemplation of iosol- 
vency. The evidence here shews clearly that 
there was sufficient pressure to take this case 
out of the 1st. 8rd, and 4th sub-sections of the 
statute. Further, if the law is correctly laid 
down in Griffith & Holmes on Bankruptcy, at 
page 1097, it would appear that the agreement 
to give this security upon the faith of which the 
money was lent relieves it from any taint of 
illegality, for it is th«re said: " If there is any 
contract to give security to a given creditor, or 
anything in the nature of a duty pre-existing, 
then the mere fact of impending, bankruptcy wi^i 
not render it fraudulent ; " and the law is also 
so stated at page 81 of the same treatise I 
have no hesitation, therefore, in determinlog 
that the giving of this mortgage was not with 
intent to defraud oreditors, or in contemplation 
of insolvency within the meaning of the Act of 
Parliament. 

As to sub-sec. 2 of sec. 8, 1 am of opinion that 
it does not apply to such a case as the present. 
inasmuch as it cannot be said that this mortgage 
injures or obstructs creditors; but even if the 
clause were applicable, the Court in applying 
the very stringent provisions it contains would 
be at liberty to. impose such terms as might seem 
just ; and the^e, I think, would be simply that 
Charles Botsford ought to be redeemed. 

I think the appeal must be dismissed with 
costs. 



COMMON LAW CHAMBERS. 



(ReporUd by Hsnry O'Bbien, Esq.. Barmter-aM-aw) 



Thb Township op Walsinoham v. Thb Long 

Point Company. 

Assesametn^— Appeal— statute labour. 

An island forming part of a munieipality, hut s^^^^^f: 
in no road division, and deriving no benefit from tne 
roads of the municipality, having been assessed loj 
statute labour, the owners appealed to the Couniy 
Judge on the grounds of over assessment, and that w^ 
property was not liable to statute labour. , 

On an application to restrain proceedings before the Jnag^» 
, Held, that though a County Judge has authority to in- 
crease or reduce an assessment, or to rectify 6"^"?. ^"i^j 
omissions from the roll, the question of liability w 
statute labour is beyond his jurisdiction. A writ o 
■ prohibition was accoidingly granted. , .. 

[Chambers, Nov. 24th, 1870— (?»«. •' ■• 
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A 8ttmmoD« was obtaioed on hebalf of tbe 
TrwDsbip of Walsingham calltiig apoo tbe Long 
Point Company, and th« judge of the Oouoty 
Court of tbe County of Norfolk, to shew caase 
why a writ of prohibition should not issue, pro- 
hibiting and reetrainiog tbe said judge and tbe 
said company from proeeediog before tbe said 
judge in the matter of an appeal by tbe said 
company from tbe -Court of Heyision for the 
Township of Walningbam, so far as the said 
appeal relates to statute labour, and tbe liability 
of said company to perform statute labour in 
road division No. 4 in said township: on the 
ground that the said judge had not and has not 
any jurisdiction to entertain such appeal, so far 
as the same relates to statute labour 

By a resolution passed by the Municipal Conn- 
oil of Walsingham, on the 2 1st February, 1870. it 
was resolyed that road division No. 4 should be 
held to include the whole of Long Point, and that 
all persons, either resident or non-resident on said 
Long Point, liable to perform statute labor, should 
perform the same in said -road division No. 4 
unless commuted for in money, in which case the 
proceeds thereof should be expended in the said 
division No. 4, until otherwise ordered by the 
Council. Tbe Long Point herein mentioned was 
tbe property of the Long Point Compaoy. and it 
appeared from the papers filed on this appliofttion 
that this waa the first time that the property in 
question was included in any road division or 
Hssessed for statute labour. In maktug up t-he 
assessment roll for this year, the assessors served 
a notice of assessment, stating the number of 
acres to be 14,800, the value to be $6,600, and 
the number of days of statute labour 80, in ac- 
cordance with the rate established by sec 88 of 82 
Vic, ch. 86. 

From this assessment the company appealed to 
tbe Court of Revision, who dismissed the appeal, 
nud thereupon the company appealed against the 
decision of tbe Court of Revision to tbe judge of 
tbe County Court on the following grounds : — 

1. That tbe property of the said Long Point 
Company is not liable for the performance of 
statute labour on tbe grounds that it is in no 
road division in the said town&hip, und that no 
roads are within a reasonable distance thereof, 
upon which statute labour can be performed, 
and that the assessment of the same for statute 
labour is contrary to law. 

2. That the properry of the said Long Point 
Company is over-assessed, and at a higher pro- 
portionate rate than other property in-the said 
township of Walsingham 

8. That the assessment of the said coittpany's 
property is exeessive, and improper, -and un- 
lawful. 

4. That the proceedings of the said Court of 
Revision were unlawful and imperfect. 

This appeal was heard by the learned Judge 
on the 20tb of June, and on the 9th of July he 
gave judgment reducing the assessed value of 
tbe lauds of the company to $7,000. and. direct- 
ing that tbe statute labour assessed against the 
lands of the company should be struck out, 
and the assessment roll of the said township 
ameuiied accordingly. This judgment was as 
follows : — 

The matter of appeal may be substautially 
divided into two beaids. 



I 



] St. Our asseasroent on the value of the pro- 
perty 

■2nd. The liability of the property of the 
company as situated to be assessed for statute 
labour. 

As to the first point, it appears from the evi- 
dence that the property of the company was 
assessed for $5,200 in 1868, that beiag the 
first year of their ownership. In the following 
year it was raised to $7,000, when a 
general increase was m-ide in the assessed 
value of all the property in the township. This 
year. (1870), it is again sought to be raised to 
$8,600, although the evidence shows that no 
general increase has been made in the assessed 
value of the property in the municipality, but if 
anything, rather a decrease. It seems that the 
ground is kept as a shooting and trapping pre- 
serve, where game and fur are protected, and 
that it is unrenaunerative to the proprietors in a 
pecuniary point of view, costing them more 
yearly than the revenue derived from it. 

From the evidence of value and other matters 
proved, I am satisfied that $7,000 is tbe full 
assessable value of the said property, and I 
therefore reverse the decision of tbe Coutt of 
Revision upon that point, and decide, and direct, 
that tbe said property shall be assessed for the 
sum of $7,000, and no more, and that the 
assessment roll of the township be amende 1 
accordingly. 

As to the second point, I fiod that tbe property 
of the Company consists of an island composed 
of land and marshes, the nearest part of which 
is three or four miles, and the farthest part 
twenty-five miles from the road division in which 
the council has placed it. I fiod that no roads 
built over the main land would be of any service, 
value or benefit to the property of the company. 
It does not, therefore, seem reasonable or just 
that the property should be laid under a burthen, 
which will, under uo circumstances, produce a 
benefit to them; and upon examining the As- 
sessment Act, and the Municipal Institutions 
Act, while I find that power is given to munici- 
pal councils to divide the manioipality into road 
divisions, I also find that every resident shall 
have the right to perform his whole ** statute 
labour, in the statute labour division in which 
his residence is situated, unless otherwise ordered 
by the municipal council," (see sec 89), and also, 
"in all cases, when tbe statute labour of a non- 
resident is paid in money, the municipal council 
shall order the same to be expended in the 
statute labour division, where the property is 
situated, or where tbe said statute labour tax is 
levied," (see sec. 88). It seems to me, therefore, 
that tbe oounoil, though they -.have tbe power to 
regulate and .make the road divisions, must ex- 
ercise such power in a reasonable manner, and 
that it would be unjust and absurd to contend 
that they have the power to order a man to come 
twenty-five miles to -perform bis statute labour, 
or that they can so make road divisions, that 
property can be taxed for roads which canuot 
by any possibility be of any service, value or 
benefit to the property. Such oontention is cer- 
tainly unreasonable, and it appears to me totally 
at varianoe with the spirit and ioteatioo of the 
Assessment Act. 

I therefore reverse tbe decision of the Court 
of Revi:»ion on tbe second point also, and direct 
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that the statute labour ftstsessed against the lands 
of tlie said compaDj, be struck out, and the 
assessiment roll of the said township, amended 
accordingly. And I direct the respondents to 
paj the costs of this appeal. 

Galt. J. — There is no question as to the 
junifcliction of the learned Judge to reduce the 
amount of the assessed yulue of the lands, bat 
the point raised on the present application is 
whether he had any jurisdiction to entertain the 
qucHtiou as to the liability of the company to 
stiitote labour. It is to be observe! thnt the 
dispute wan not as the number of days Htatute 
In hour ahsfssed for. That is regulated by the 
83rd section, and is a mere matter of com- 
putation on the assessed value of the property : 
bat the point in dispute was the liability 
to perform statute labour at a'l, and this 
in my opinion is not the subject of appeal, 
either to the Court of Revision or from their 
decision. Section 60 of the Assessment Act of 

1869 regulates the proceedings for the trial of 
complaints; sub-section 1 is as follows: — " Any 
person complaining of an error or omission in 
regard to himself, or having been wrongfully 
inserted on or omitted from the roll, or as hav- 
ing been undercharged or overcharged by the 
assessors in the roll, may personally, or by hit 
agent, within fourteen doys after the time fixed 
for the return of the roll, give notice in writing 
to the clerk of the municipality, that he con- 
siders himself aggrieved for any or all of the 
causes aforesaid." Subsection 2 is: **It a 
municipal elector thinks that any person has 
been aifsessed too low or too high, or has been 
wrongfully inserted on or omitted from the roll, 
the clerk shall, on his request in writing, give 
notice to such persons and to the assessor, of the 
time when the matter will be tried by the coart, 
and the matter shall be decided in the same 
manner as complaints by a person assessed." 
These are the only sub-sections to which it is 
necessary to refer in considering this question, 
and from those it appears to me that the subject 
matters of complaint are confined to overcharge 
and undercharge as respects value, and the entry 
or omission of a person on the roll. These 
then are the only matters from a decision apon 
which an appeal lies to the County Judge. 
There can be no appeal as regards the question 
of statute labor as a separate and distinct com- 
pUiut for the reason already given, namely, 
that the amoant of statute labour is regulated 
by the assessed value of the property by seotion 
83. I am, therefore, of opinion that the learned 
Judge had no jurisdiotion to decide the question 
as to whether the company were properly entered 
on the assessment roll as liable for statute 
labour. By section 832 of the Municipal Act 
of 1806, authority is given to township councils 
to pass by-laws ** For regulating the manner and 
the division in which statute laboar or commata- 
tion money shall be performed and expended," 
and if such by-law is unjust or improper, steps 
should be taken to have it quashed. The 
municipal council of the township of Walsingham 
did by the resolution of the 2 1st of February, 

1870 regulate the manner and the divioion in 
which statute laboar as regards the land in 
question should be performed, and while that 
resolution remains in force, I do not see that 
either the Court of Revision or the Judge of the 



County Court has any power to amend the ro II 
by striking out the statute labour. 

Let the writ issue as regards the statute 
laboar. 

Prohibition granted. 




Before U. S. Commiasioner Gcoaos Qobham, Esq. 

Reported for the Law Jouriml h\f F, W, Macdon.vld, E.sq., 

BarrUter-ai'Lavo. 



In rna m.\tt15r op raw Application of thr 

CaSAOTAN GoVERNHU.NT for THB EXTRAIUTION 
OF ThOS. PrIMRmRK, AFUQtriVE FUOM JUSTICK. 

Extraditiofi — Robbery — Holding accused without procer.s~ 
Proceediii-gs be/ore U. S. Commissioner — Qaestions of f net 
for jury — Reasonable and probable cause — Trial by foreign 
court*. 

On the lot day of April, 1870, at Westminster, Ontario, 
one John Smith was assaulted and robbed by Thomas 
Primrose and others. Primrose fled, and was. on the 
9th day of Aagust, 1870, arrested in Buffalo, and imme- 
diately thereafter brought before Judge Burrows, on s 
writ of habeas corpus, and his discharge asked for, oa 
the ground that he was detained without legal process. 
He was, however, held under this writ until the 27tli 
day of December, 1870, on evidence being adduced that 
an application was being made by the Canadian Govern- 
ment for his extradition ; and on that day, a mandate 
for his examination having arrived from the President, 
the writ was discharged, and prisoner taken into th« 
custody of the United States Marshal, on a warrant 
issued by United States Commissioner Oorliam. 

Certified copies of depositions taken in Canada were filed 
with the Commissioner, and evidence adduced pro and 
con. 

Held by Commissioner : 1. That his duty was merely that 
of a committing magistrate, and that he had only to 
enquire whether thdre was probable cause to believe that 
the crime of robbery had been committed, and tkit 
accused committed the crime. 

2. That questions of fkct were the exclusive province of a 
jury. 

3. That the fact ttiat Primrose, if held for extradition, is 
to be taken away to be tried in the courts of a foi tngQ 
country, ought nut to influence his decision one way ur 
the other. 

4. That he had entire confidence that accused would re- 
ceive a fair tiiai in Canada : to suppose otherwise would 
be uixjust and discourteous. 

6. That the Extradition Treaty should be construed libe- 
rally and fairly to the prisoner ; and while every reason- 
able opportunity shomd be given to the foreign power 
seeking the benefit of the treaty, the prisoner should not 
be remanded for trial unless there be a prima facie case 
against him, which is not overborne by the evidencs 
adduced dn his part 

[Buffalo, U.S., Dec 20, 28, 1870.] 

The prisoner, Thomas Primrose, was charged 
with having, on the evening of the 1st day of 
April, 1870, at Westminster, oounty of Middlesex. 
Ontario, in company with others, assaulted and 
robbed one John Smith, and of being accessory 
to the murder of one John Dunn, lie was 
arrested in Buffalo in August last ; and was 
■ubdequently brought before Judge Burrows, of 
that city, on a writ of habeat eorput^ and his dis- 
charge asked for, on the ground of illegal deten- 
tion, no process having been issued for bis arrest. 
But in view of an applioatl<^n having been made 
for his extradition by the Canadian Government, 
and cTidence as to that fact being given, he was 
from time to time remanded to jail, to await the 
mandate from the President for his examination 
before a United States commissioner: whigh 
m>indate subsequently arriving, addressed to 
United States Commissioner George Gorham, 
informations were thereupon laid before the 
commisMoner, charging the said Thos. Primro^v 
with the said offences of robbery and murder : 
and the oommissioner issued bis warrant, ad- 
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dressed to the UDited States Marshal, command- 
ing him to take the said Primrose into his cus- 
tody upon the said charges, and bring him before 
the said commissioner for examination thereon. 
The above fncts having been made appear in a 
return to the said writ of habecu corpus^ the 
same was thereupon discharged, and the exami- 
nation of the said Thomas Primrose, upon the 
charge of the robbery of one John Smith, was 
then proceeded with before the said commis- 
sioner, counsel for claimants declining to offer 
evidence upon the charge of murder. 

The following copies of the original informa- 
tion, taken" before Lawrence Lawrason, Esq., 
police magistrate, at London, and warrant issued 
thereon, duly certified to be true copies by the 
said police magistrate, were filed with the com- 
missioner on behnlf of the claimants: 

Canada, ] I, Lawrence Lawrason, 

Province of Ontario, I of the City of London, in 
Couuiy of Middlesex, j the County of Middlesex, 
To wit. J in the Province of Onta- 

rio, and Dominion of Canada, one of Her MAJe»ty*s 
.Justices of the Peace in and for the said County, 
do hereby certify that the paper writing annexed 
hereto, and marked A, is a true copy of the 
original information or deposition, taken before 
me. by John Smith, on complaint against Thomas 
Primrose and others for the crime of robbery : 
and I further certify that upon the laying of such 
information or deposition, I did issue a warrant 
for the arrest of the said Thomas Primrose and 
others therein mentioned : and I certify that the 
paper writing hereto annexed, marked B, is a 
true copy of the war*-ant so issued by me as 
nfuresttid, and that the same was duly delivered 
inio the hands of Thaddeus VanValkenburgh, a 
constable for the said County, to be by him exe- 
cuted according to law : and I further certify 
thftt the said original information or deposition 
i^ ill my possession, aud that the said constable 
has the said original warrant. And I also cer- 
tify that the annexed copies of deposition and 
warrant arc hereby properly and legally authen- 
ticated, so as to enable them to be received in 
evidence, in the tribunals of Canada, of the 
criminality of the person charged therein of 
robbery. 

Given under my hand, at the City of London, 
in the Province of Ontario, and Dominion of 
Canada, this 26th day of September. A D. 1870. 

(Signed) L. Lawbason, 

J. P, ^ P. M 

and further certified by tho principal diplomatic 
or consular officer of the United States resident 
in Canada, as follows : 

Canada, \ I, William H. Calvert, of 

Province of Quebec, >• the City of Montreal, Domi- 
City of Montreal. ] nion of Canada, Vioe-Con- 
Bul- General of the United States of America, 
and being the principal diplomatic or coQBular 
officer of the United States of America at pre- 
sent residing in Canada, do hereby certify that 
Lawrence Lawrason, of the City of London, in 
the County of Middlesex, Province of Ontario, 
and Dominion of Canada, Esquire, was, on the 
first day of April, in the year of our Lord 
1870, and from that time up to the present has 
continued to be. and still is, a Justice of the 
Peace in and for the County of Middlesex, in the 
said Province of Ontario, and, as such Justice of 
tUe Peace, was and is duly authorized to bear all 



complaints of felony and misdemeanor, and take 
informations, and grant warrants thereon : and 
I do hereby further certify that he is by the laws 
of Canada authorized to sign and issue such 
warrants as such Justitie of the Peace. And I do 
further certify that the annexed copies of infor- 
mation or depositions, warrant and certificate, 
are properly and legally authenticated, so as to 
entitle them to be received in evidence, in the 
tribunals of Canada, of the criminality of the 
person charged therein of robbery. And I do 
further certify that the signature, L L'iwrason, 
to the annexed certificate, is in the proper hand- 
writing of hirn the said Lawrence Lawrason. 

Given under my hand and seal of office, at the 
City of Montreal, in the Province of Quebec, and 
Dominion of Canada, this fifth day of Oct. 1870. 

(Signed) Wm. H. Calvert, 

Vice- Contul-General. 

Evidence was adduced on the part of both 
claimants and prisoner. On 'the part of the 
former it was proven that on the evening of the 
Ist day of April, 1870, one John Smith was 
at a tavern, kept by one Lively, at Westminster, 
in the county of Middlesex, Ontario, in company 
with a pensioner named Dunn, who had that day 
drawn his pension-money. The prisoner and 
several other persons, charged as his accomplices 
in the subsequent robbery, were also there, 
drinking with Smith and Dunn, according to 
Smith's evidence, who says that about half-past 
seven o'clock that evening he started to go out of 
the tavern, and was followed by the prisoner, who 
insisted upon seeing him (Smith) home; that 
after he had proceeded about three rods from the 
door of the tavern, he was caught from behind 
and pinioned ; that prisoner raised his (Smith's) 
arm, and forced it back soas to cover his mouth, 
bending his head back; he says he was also 
struck on the head with something ; his pockets 
were then searched, and some money and articles 
extracted therefrom. Upon regaining an upright 
position, he recognised prisoner, who still had 
hold of his arm. After being robbed he was 
allowed to go at liberty, and at once made his 
way to the London police station, and there stated 
to the chief that he had been robbed at West- 
minster, and was afraid Dunn would share the 
same fate. The chief declined interfering in the 
matter, as Westminster (which is divided from 
London by Clarke's Bridge) was not within his 
jurisdiction. A man named Hughes testified that 
he passed Lively's tavern at six o'clock on the 
evening in question, and saw prisoner and Smith 
there, as also those charged as prisoner's accom- 
plices. The chief of the London police corrobo- 
rated Smith's evidence as to the complaint made 
by him, and farther stated that Smith, although 
he appeared to have been drinking, told a btraigbt 
story. This, together with evidence that prisoner 
had not been seen in London or thereabouts since 
the robbery, closed the case of claimants. 

The defence set up was, that Primrose was 
not on the Westminster side of Clarke's Bridge 
from five o'clock until half-past nine o'clock on 
the evening of the first day of April, and therefore 
oould not have committed tbe offence charged. 
A man named Gagan stated that he was with 
prisoner on the London side of the bridge all that 
time ; Albert, a brother of prisoner, said he saw 
Gagan and prisoner on the London side of the 
bridge that evening; and Edward Primrose 
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another brother, stated that he was a brakesman 
on the Great Western Railway, and that on the 
day in question his train (a constructioo train) 
arrived at London from Windsor about four 
o'clock, p.m , and on going on to the platform of 
the station he met his brother (the accused) and 
Gagan, and remained with them until half^past 
eight o'clock, p m , with the exception of an 
interval from a quarter past five o'clock to six, 
p.m., when Ue was at te^. Other evidence was 
adduced to show that Smith was not at Lively's 
when the alleged robbery took pUoe On this 
evidence rested the case for the defence. 

In rebuttal, counsel for claimants produced 
the conductor of the train on which Edward 
Primrose was brakesman, and he testified that 
on the day in question he started from Windsor 
with his train at 10.50 a m., and did not arrive 
nt London until 8 25 p.m. ; and that Edward 
Primrose was with him on said train all that 
time, as one of his brakesmen. Ho also pro- 
duced his time-book (kept by all conductors), in 
whioh entries were made each day of the ^depar- 
ture and arrival of his -train at each ^station, 
which bore out his testimony, and in which 
Edward Primrose's name -was entered as brakes- 
man on the day in quostion. 

' This closed the evidence -on both sides, the 
taking of which had extended over several 
months, and on the 20th December last the case 
was argued before the said commissioner. 

J. Cook, of Buffalo, counsel for the prisoner, 
moved for his discharge : — 

As to the fact of the robbery haying b.een 
committed, the claimants must rely altogether 
upon the evidence of Smith; and such being 
the case. Smith's evidence was contradicted in 
so many particulars by the eTidence on the part 
of the defence, that it was unsafe to .place im- 
plicit reliance upon it. The facts disclosed 
raise a very strong suspicion, if not presumption 
that Smith had robbed his friend Dunn,. and in 
order to avert su»picion had accused the prisoner 
and other parties of the crime alleged. The 
commissioner must be satisfied, firsts that an 
offence had been committed ; secondr that Prim- 
rose is the guilty party. The. evidence produced 
on tba part of the defence prove a complete 
alibi, and a sufficient doubt is raised as to the 
guilt of prisoner to entitle him to a discharge. If 
the commissioner should find against the prisoner 
he does not simply commit him to the courts of 
the United States, as a proper case to be pre- 
sented to a grand jury of said courts, but .his 
deciHion is of vastly more importance, as he 
would commit him to be .taken to a foreign land, 
to be dealt with by straogors, .amongst .whom 
might be one who might regard hiaown safety as 
depending upon a couTiction of the prisoner. If 
prisoner is extraditad upon the suspicious, testi- 
mony of Smith, uncorroborated as it is, .where 
is the protection which the Goyernmentot tho 
United States guarantees to those who are. enti- 
tled to it 7 — for it. has been well observed, that if 
this doctrine were to prevail, the liberty and 
character of every man in the country would.be 
placed at the mercy, not of the examining magis- 
trate (for he would have to assume that he had 
no discretion), but of any corrupt and infamous 
individual who might think proper to make a 
positive oath that a felony had been. committed 
by the person whom he accused. The oommis-. 



tioner is to judge of the credit to he given to the 
witnesses who are produced to sustain the charge, 
and it is his duty to dii!>oharge the accused uule.H9 
be is entirely convinced that there has been a 
prima facie case made out against him. 

( To be continued. ) 



COBBESPOITDENCE, 



Will making in the Ontario Legislature. 
To THE Editors, of thb Law Journal 

Gentlemen : — As I hear the Parlianient of 
Ontario are making and changing the wills of 
testators, I wish to enquire of you whether it 
would probably be of any use for me to apply 
to that Honourable body to supply a defi- 
ciency in my father's will. Tlje elder brothers 
of the fiiimily and my sister had each their farms 
given them many years ago by proper deeds, 
but my father kept the homestead in his own 
hands until his death, and disposed of it by 
will to my younger brother and myself, who 
had worked the farm from our boyhood after 
our brothers left home, and took/^re of him 
in his declining years, but he unfortunately 
got a neighbor to prepare the will, which the 
lawyers say is all right jn every respect, ex- 
cept, that there is hut one attesting witness. 
Do you think the Parliament would pass an 
act to make the will valid notwithstanding ? If 
not, why should they not as well as change 
the will of the late Mr. Goodhue, of London. 
Yours, &c., Neil McEellar. 



[The difficulty is not so much to know what 
the members of the Legislature of Ontario, 
who have just returned to their homes, would 
have done, but rather what they would not 
have done — at least, so far as private Bills is 
concerned. 

In the oase^put, there would be some show 

of reason for passing an Act to make the will 

valid, for it would probably be carrying out 

the wishes of the testator; whilst in the 

Goodhue case the collective wisdom, Justice 

and equity of Ontario not only did not carry out 
theteatator's carefully expressed intention, but 
did exactly the reverse. They felt so alarmed, 
however, as to the lengths this kind of legis- 
lation might lead their successors, and so 
ashamed of their part in it, that imme- 
diately after passing the Goodhue Act they 
passed another, giving power to the Judges to 
report to the House '•' in respect of any estate 
Bills, or petitions for estate Bills, which may 
be submitted to the Assembly." As far as 
precedents are concerned, there are enough 
and to spare for our correspondent's comfort.] 
— Eds. L. J, 
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DIARY FOR MAY. 



1. Hon. St. Philip and St. James. Last day for County 
Treasurer to make up books and enter arrears, 
and to make yearly settlement. Last day for 
apportionment of Gram, and Com. Sch. Aind, 

(J. Sat. St. John. 

7. HUN. 4th Sunday after Easter. 

11. Thur. Examination of Law Students for call to the Bar 

with Honors. 

12. Prid. Examination of Law Students for call to the Bar. 

13. Sat Examination of Articled Clerks for certificates 

of fitness. 

14. SUN& RogaMon Sunday. 

15. Hon. Easter Term bc^ns. Articled Clerks going up 

for interim-examination to file certificates. 

17. Wed. Interim-examination of Law Students and Arti- 
cled Clerks. 

IS. Thur. Ascension Day. Last day for service for County 
Courts except York. 

19. Frid. Paper Day, Q. B. New Trial Day, C. P. 

20. Sat. Paper Day, C. P. New Trial Day, Q. B. 

21. SUN. Sunday after Ascensitm. 

22. Mon. Paper Day, Q. B. New Trial Day, C. P. 
2J. Tues. Paper Day, C. P. New Trial Day, Q. B. 

24. Wed. Paper Dav, Q. B. New Trial Day, C. P. 
-'5. Thur. Paper Day, C. P. Open Day, Q. B. 

26. Frid. New Trial Day, Q. B. Open Day, C. P. 

27. Bat Open Day. 

25. SUN. Whit Sunday. 

29. Mon. Paper Day, Q. B. New Trial Day, C. P. De- 

clare for County Courts except York. 

30. Tues. New Trial Day, Q. B. Paper Day, C. P. 
31 Wed. Open Day, Q. B. New Trial Day, C. P. 
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GARNISHEE PROCEEDINGS IN THE 
DIVISION COURTS. 

A correspondent calls our attention to this 
sulgect in connection with some remarks in 
Mr. O^Bricn*s annotation of the Division Courts 
Act of 1869, where it is said under section 9, 
^* the residence of the garnishee would appear 
to decide not only the court where the claim 
against the garnishee is to be a^udicated upon, 
but draws to the same jurisdiction the judicial 
settlement of the account or dispute between 
the primary debtor and creditor.*' 

The following case is then suggested : 

A primary creditor obtains a judgment in 
court within the jurisdiction of which the 
garnishee resides against the primary debtor, 
residing within the jurisdiction of another 
court, for a cause of action which also arose 
in another 'division, but fails to obtain judg- 
ment against the garnishee. Both matters 
come on for trial at the same time-r-the claim 
against the primary debtor being fully deter- 
mined before that against the garnishee. 

There is nothing peculiar in this case, but 
it is suggested that by making use of this 



process and introducing a fictitious garnishee, 
(a very absurd suggestion, and which, if ever 
pursued, njust result in a nonsuit and pay- 
ment of all parties for their trouble, besides 
costs, under sec. 114 of Division Courts Act,) 
jurisdiction may be given to any court that 
the creditor may choose, and not that where 
the case would in ordinary course be tried. 
Possibly this might be done, but it is not 
likely to be a matter of common occurrence, 
and where it is done with the improper intent 
alluded to, it would result, in case the matter 
were properly brought before the judge, in the 
discomfiture of the creditor,, in the shape of 
costs and delay in his suit 

The statute provides for two classes of cases, 
(1) "Where the primary creditor's claim is a 
judgment," and (2) " When judgment has not 
been recovered for the claim of the primary 
creditor;" but the latter class may be sub- 
divided into cases where no action has been 
commenced, and where, though commenced, 
the suit has not gone to judgment In the 
former case, the two clauses must, according 
to a strict interpretation of the Act, come on 
at the same court ; but in the latter there is a 
difficulty in applying the Act in its strictest 
sense, for the original suit is already com- 
menced in one court, and the Act, according 
to one construction, would necessitate the re- 
moval of this suit from that court to the court 
where the garnishee resides ; but we hardly 
think that was the intention, whilst at the 
same time it certainly was the intention that 
all parties should be represented, if possible, 
at the court where the claim against the gar- 
nishee is to be adjudicated. 

The heading of this article suggests to us to 
make some observations as to the general 
working of these garnishee clauses. Before 
doing so, we should like to hear what has 
been the experience of the clerks in some of 
the outer counties. We shall be glad to hear 
firom some of our old firiends on the subject,, 
with a full expression of their views. It is 
those who have the daily practical working of 
such enactments as this who can throw most 
light on the subject These remarks are also 
apropos of the recent attempt by some of those 
learned in the higher branches of the law to 
fritter away, for merely sentimental reasons, 
one of the most valuable parts of the Division 
Court system^ the judgment summons process. 

The Board of County Judges will probably 
meet so soon as the Chairman, who is now in 
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England on sick leaye returns to Canada, and 
as they have under the 68 section of the Divi- 
sion Courts Act^ the power to frame rules and 
make orders in relation to matters as to which 

douhts have arisen or may arise, or as to which 
there have been or may be conflicting discus- 
sions in any of the Division Courts, we think 
it well to postpone further remarks of our own 
and invite correspondents to lay before our 
readers any suggestions which may occur to 
them, as to the desirability of having questions 
under the Act, settled by legal sanction in a 
Tegular way. 



PAYMENT OP EXECUTORS. 

THIRD PAPBB. 

rV. Privilege of executor$ and preference 
'accorded to their compensation, — In England 
a trustee and an executor will be allowed his 
expenses, even though he has a legacy as a 
reward for his trouble : Wilhineon v. Wilkin- 
son, 2 Sim. & St 287. In the case of an East 
Indian estate, where the executor had a legacy 
for his trouble, he was held disentitled to any 
<M>mmission ; and he was not allowed, after a 
lapse of time, during which he had dealt in a 
contrary manner, to renounce his legacy and 
•claim the usual compensation: Freeman v. 
JFairlie^ 8 Mer. 24 ; see Cocherell v. Barber^ 
1 Sim. 23. In accord with this is the rule of 
the New York Revised Statutes, where it is 
laid down that when a provision shall be 
made by any will for specific compensation to 
an executor, the same shall be deemed a full 
satisfaction for his serrices in lieu of the 
statutory allowance, unless the executor shall 
f enounce in writing all claim to the legacy : 
Tit 3, Part ii, cap. 6, sec. 66. This rule has 
not been observed in this country; on the 
<»ntrary, in Denison v. JDenisony 17 Gr. 811, 
it is said that the executor being here entitled 
to compensation for his services, his acceptance 
of a legacy by way of compensation does not 
bar his right to further compensation in a 
proper case, where, it is made to appear that 
the amount bequeathed is not a fair and rea- 
sonable allowance within the meaning of the 
statute ; but if it is a suflScient compensation, 
then nothing more should be allowed. 

Further, the executor is privileged to receive 
his commission before debts are paid; and in 
case of a deficiency of assets, he is to be pre- 
ferred to all the creditors of the estate. This 
IB upon the ground, that the allowance is for 



services which form part of the expense 
incurred in administering the estate, forming, 
therefore, a primary charge upon the assets 
before the payment of debts: Harrison v. 
Patterson, 11 Gr. 105, 112. It was held in 
Anderson v. Doug all, 15 Gr. 405, that a legacy 
by way of compensation to executors, though 
larger in amount than the sum which the 
court would have awarded for compensation, 
was entitled to priority over legacies which 
were mere bounties ; and this for the reason 
that in cases of deficiency of assets, legacies 
for which there is valuable consideration are 
entitled to rank before others which are mere 
matters of bounty. This decision is, however, 
only applicable to cases in which the will in 
question has been made or republished after 
the passing of the statute giving the right to 
compensation. 

y. Right <(f compensation, and manner of 
allowing and apportioning the same. 

In the earliest case under the statute — 
McLennan v. ffeward, 9 Gr. 279 — it was held 
that, generally speaking, five per cent was a 
fair commission to be allowed on all moneys 
collected and paid over, or properly applied ; 
but that on all moneys received and paid over 
only under the compulsion of the decree in 
the administration suit (however honest the 
contention as to liability therefor may have 
been), no more than two-and-a-half per cent. 
should be allowed. 

In fixing the quantum of allowance, regard 
should be had to the size of the estate, the 
care, judgment and circumspection required 
and exercised in its management, and the 
length of time over which the supervision 
extends: Denison v. Denison, 17 Gr. 310. 
Although the duties do not involve much 
manual or physical labour, and although a 
clerk has been employed, yet if thej require 
and cause anxiety and watchfulness, skill and 
exactness, good judgment and honesty, all of 
which are rendered, then the allowance should 
be liberal : Per Vankoughnet, 0., in Proudfoot 
V. Tifl'any, cited in Denison v. Denison^ 17 Gr. 
at p. 811. See Matthews v, Bagshard, 15 
Jur. 977. 

The present Chancellor has laid it down that 
regard should be had to the amounts passing 
through the executors' hands. In fixing the 
poundage payable to sherifi's on levying moneys 
under execution, the courts, both of common 
law and equity, have considered the amounts 
a proper element of consideration, allowing 
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the maximum percentage on small sums, and 
reducing the scale as the amount increases. 
This Is a principle which may well he applied 
to executors* compensation. In the case in 
hand before the court, where it appeared that 
the estate was very large, and where there was 
no evidence of any particular trouble in the 
management, it was deemed reasonable to 
allow, for collecting and investing moneys 
upon mortgage up to $600, five per cent ; and 
for sums above that amount, three per cent 
was thought sufficient : Thompson v. Freeman^ 
15 Gr. 884. In Bald v. Thompson^ 17 Gr. 154, 
five per cent was allowed on the purchase 
money, principal and interest, of lands col- 
lected ; and it was said that in a special case, 
the executor might be allowed more for effect- 
ing sales of the property. In Ohisholm y. 
Bernard^ 10 Gr. 479, it was remarked by the 
court that five per cent on moneys passing 
through the hands of the executor may or 
may not be an adequate compensation, or 
may be too mluch, according to circumstances. 
There may be very little money got in, and a 
great deal of labour, anxiety and time spent 
in managing an estate, where five per cent 
would be a very insufficient allowance. 

Thomp90H Y. Freeman also lays down 
the principle that if the executor deals with 
the estate and settles claims in such a way 
that the sums upon which the commission is' 
claimed do not actually pass through his 
hands, then the remuneration should be fixed, 
not by a percentage, but by a compensation 
commensurate to the labour, care and anxiety 
involved. See, upon this head, Oamphell v. 
Campbell, 2 Y. & ColL 0. 0. 607. 

Where there are several executors, the one 
upon whom the chief burden of management 
rests may be entitled to twice as much com- 
pensation as his co-executor, and it will be 
left to the Master to apportion the commission 
among the recipients as they severally de- 
serve : Benison v. BenUon^ 17 Gr. 811. 

When the services extend over a considera- 
ble period, the commission should be allowed 
from time to time as earned, and credited thus 
upon the accounts, so as to reduce pro tanto 
the interest and perhaps the principal charge- 
able against the executor. If the aocoant is 
not taken in this way, which is the strictly 
correct mode, then in some cases interest may 
be allowed upon- the commission : Denuon y» 
Denisor^ 

After the Master has fixed the executor's 



remuneration, the court are very slow to inter- 
fere with his finding, unless he has been wrong 
in principle, or has been manifestly exorbitant 
or inadequate in his allowance. The general 
rule is^iis laid down in Knott v. Cutler^ 16 
Jur. 754, S. C. 16 Beav.— that the quantum 
being entirely in the officer's discretion, the 
court will not entoiaiu an appeal therefrom. 



MAGISTBATES, MUNICIPAL, 
IKSOIiVBKOY, & SCHOOL LAW. 



.*>at.«Mi^a 



NOTES OF NB W DECISIONS AND LEADING 

CASES. 

CoKYionoir vos hot PATura tolls— C. B. U.O. 
ta, 49.-^A conviotion under Conaol. Stat. U. C. 
oh. 49» sec. 95, stating that defendant wilfully 
passed a gate iHthout paying and refusing to 
pay toll s Hddf good. Qu^e^ whether it would 
be sajBlcient to allege only that he wilfully passed 
without paying, without in any way shewing a 
demand. 

Held, also, that the non-exemption of defend- 
ant, if essential to be allegedi was suffioiently 
stated in the conviction. 

Bdd, also, the general form prescribed by 
Con. Stat. C. oh. 108, see. 6(^, Sch«d. I. (1), being 
used, that it Was elearly not requisite to shew 
that defendant was 8ammt>ned or heard, or any 
evidence given. 

Bdd^ also, unneoessary to name any time for 
payment of the fine, as it would then be payable 
forthwith. 

It was objected also ; 1. That M., the keeper 
and lessee of the gate, had no authority to exact 
toll ; 2. That the corporation had been dissoWed ; 
3. That no board of directors had been appoin- 
ted since 1866; 4. That if legally appointed 
they conld not lease the gate ; 5. That the lease 
to H. had expired ; 6. That he could not take 
advantage of the penal clanses in the Act ; 7. 
That it was not shewn that any tells had been 
fixed: but Beld^ that these objections could not 
be taken, for where, assuming the facts to be 
true, the magistrate has jurisdiction, the oonvict- 
tion only can be looked at. 

Beldf also, as to objections 1. 4, and 6, that 
they were otherwise untenable ; and as to Nos. 
2, 8, and 6, that the existence of the corporation 
could not be enquired into on this application to 
quash the conviction. — The Queen v. Caieter, 80 
U. C. Q B. 247. 

School TEusTMxS'-JiTDOiniHT against— Mav- 
DAxns TO LxvY &ATI. — In 1862 the trustees of a 
school section issued their warrant to J. to levy 
a rate. One S., who was npon the roll, claimed 
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ezemption as belonging to a Bom an Catholic 
Separate Seliool, and in 1868 reooTored against 
J. in replevin for his goods whioh J. had seiied. 
J. in 1B66 sned the trastees of that year for in- 
demnity, and reeoTered judgment, the action 
being defended. The tmstees issued their war- 
rant to IcTy a rate, including this judgment, and 
about $100 was levied and paid OTCr to J., but 
many of the rate-payers refused to pay the pro- 
portion imposed for J's. claim. J. then, in 1869> 
having a fi. fa. on his judgment returned no 
goods, applied for a mandamus to the trustees 
to leTy the balance due to him, none of these 
trustees haying been trustees in 1866. 

The application was refused, on the ground 
that the Court might enquire into the grounds of 
the judgment, and that the applicant was bound, 
but had failed, to shew clearly that it was re- 
coTcred in a justifiable litigation. 

Qucare^ however, whether apart from this the 
application could be granted, for the effect would 
be to IcTy a rate on a different body to pay the 
debt of a previous year. — In re Johnson and the 
Tnuieei of School Section No, 18 t» the Townehip 
of Harmch, 80 U. C. Q. B. 264. 



Cbimival Law — Ihdictxiht against bxtvbh- 
iNO orriOBB AT sLiOTioir. — ^In an indictment 
against a deputy returning officer at an election, 
for refusing, on the requisition of the agent of 
one of the candidates, to administer the oath to 
certain parties tendering themseWes as Toters, 
the omission of the name of the agent from the 
indictment will vitiate it. 

In the same indictment another connt charged 
defendant with entering and recording in the 
poll books the names of several parties as having 
▼oted, although they had refused to take the oath 
prescribed by law : 

Beld, not an indictable offence, being a crea- 
ture of the statute, whioh also prescribed the 
penalty and the mode of enforcing it 

Bemarks upon the otherwise objectionable 
character of the indictment, in setting out in the 
inducement a copy of the poll book containing 
a number of names, while none were mentioned 
in the indictment itself, a reference being merely 
made to the **said list.''— i^es^ma v. Bennett^ 21 
U. C. C. P. 286. 



Insolyimct-- OrnoiAL assiqnbb — Bight oi 

A8BI0BBB TO GOODS SBIZBD UNDBB Jx. fa, — The 

County Judge of a County in which no Board 
of Trade existed, appointed an official assignee 
for the County within three months after the 
Insolvent Act of 1869 came into force: Held, 
that such appointment was valid under section 
81 of the Act, although a Board of Trade ex- 



isted in an adjoining County, but had not ap- 
pointed an assignee. 

QtuBrCt can a Board of Trade appoint an offi- 
cial assignee under section 81, after the lapse of 
three months from the time when the Act came 
into force ? 

When an assignment is made under the Insol- 
▼ent Act of 1869, it is the duty of a sheriff, who 
has seized goods under Kfi, fa. against the insol- 
▼ent, to surrender the goods to the assignee, 
leaving the execution plaintiff to assert his privi- 
lege for costs, if any he has, in the proceedings 
in insolvency. 

In pleading to a declaration, charging a sheriff 
with neglecting to make the money under a jS. /a., 
an allegation that the execution debtor made an 
assignment under the Insolvent Act of 1869 to 
an official assignee for the County, appointed 
under the Act by the County Judge, and that 
the sheriff had surrendered the goods to the 
assignee, is sufficient without alleging that no 
Board of Trade existed in the County, or in an 
adjacent County, or that no assignee had been 
appointed by a Board of Trade ; and it would 
be sufficient to aver that the assignment had 
been made to an official assignee for the County, 
without shewing how the assignee was appointed. 
-^Blakefy v. ffaU, 21 U. C. C. P. 138 



PbihoifaIi and Subbtt — Lapsb of timb — 
dxstbotbd bond — municipal oobpobation — 
SuBBTY roB Tbbabubbb. — One of the sureties 
for the treasurer of a municipal corporation 
being desirous of being relieved from his surety- 
ship, the treasurer offered to the council a new 
surety in his place ; and the council thereupon 
passed a resolution approving of the new surety, 
and declaring that on the completion of the 
necessary bonds, the withdrawing surety should 
be relieved; no further act took place on the 
part of the council, but the treasurer and his 
new surety (omitting the second surety) joined 
in a bond conditioned for the due performance 
of the treasurer's duties for the future, and the 
treasurer executed a mortgage to the same effect. 
The clerk on receiving these gave up to the trea- 
surer the old bond, and the treasurer destroyed 
it; eight years afterwards, a false charge was 
discovered in the accounts of the treasurer of a 
date prior to these transactions : 

Held, that the sureties on the first bond were 
responsible for it. 

A surety to a municipal corporation for the 
due performance of the treasurer's duties is not 
relicTed from his responsibility by the negligence 
of the auditors in passing the treasurer's ac- 
counts. ^ 

The fact of the treasurer having become re 
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daced in his circumstano^s after the auditing and 
passing of his accoants and before the disooTery 
of an error in them, is no bar to a suit against 
the surety. — The County of Frontenae ▼. Breden, 
17 Chan. 645. 



Sali 70B TAXB8— 83 Vio. CH. 28, Ont. — BsB- 
OBiPTiON.— It is not incumbent, under 83 Vio. 
ch. 23, Ont., for the tax purchaser, for the pur- 
pose of bringing himself within the protection 
of the first section of the Act, in oases where he 
has paid eight years taxes charged on the lands, 
to proTS that the taxes so paid had been legally 
charged, but the production of the Treasurer's 
books, shewing that such taxes had been charged 
and paid, is sufficient. 

Under that Act any person claiming under the 
tax purchaser may avail himself of the proTisions 
of the Act. 

The description in the Sheriff's deed was '* 75 
acres of the front part of the West half of lot 
No. 5, in the 1st Concession of the Township of 
Winchester : 

Held, sufficient under 7 Wm. IV. ch. 19.-< 
Fr<uer^, West, 21 U C. C. P. 161. 



By-law — Adoptiov by xajoritt — Voxnio 

LIST OF VOTEBS UNDBB 29 & 80 YlO. CH. 51^ 
SBO. 196, SUB-SBO. 7 — COHSTBUOTIOK. — Held, 

that the Statute proyiding for a poll to be taken 
for the passage of a by-law, which requires the 
assent of the electors of a municipality, requires 
only that the by-law shall be adopted by the 
majority of those qualified electors who actually 
do vote, and not of those entitled to Tote. 

Seldy also^ that the list which the Statute (29 
<b 30 Vic. ch. 51, sec. 196, sub-sec. 7) requires 
the Clerk of the Municipality to furnish the 
Returning Officer with is a list containing the 
names of all freeholders and tenants of realty 
assessed on the roll to an amount sufficient to 
entitle them to vote at any municipal election. — 
Erwin v. Totonship o/Towneend, 21 U. C. C. P. 880. 



Abson. — The prisoner was conyicted upon an 
indictment which contained two counts. The 
oqe was for setting fire to goods in a dwelling, 
house with intent to injure, and the other was 
for doing the same thing ' under such circum- 
stances that if the building had been thereby set 
fire to the oflfence would have amounted to felony.' 

The prisoner, from ill-will against the prose- 
cutrix, broke up her chairs and other furniture, 
and making a pile of them on the stone floor of 
the kitchen of her lodgings, set fire to them, and 
had it not been for the exertions of the police 
the house would have been burned almost to a 
certainty. 



The jury found in effect that the prisoner was 
guilty of setting fire to the goods with intent to 
injure the owner of the goods ; but that he did 
not intend to.injure the landlord, and that he was 
not aware that what he was doing would proba- 
bly set the house on fire. 

Held upon the 24 & 25 Vict. c. 97, ss. 8, 7, 
that the prisoner had been guilty of no offence, 
and therefore that the conviction must be 
quashed. — Regina v. ChUd, L. J. Rep. C. C. R. 
1871. 



Debd of assiqkmbnt — Solicitob's lien. — 
The Court has no power to retain a deed which 
has been produced by a witness merely out of 
courtesy and to facilitate proceedings. 

P., a witness, having a lien upon a deed, was 
asked by the Court to produce it. The deed 
was, upon its production, impounded by the 
Court. 

Held, on appeal, that the Court had no power 
to retain the deed, even though it might be 
fraudulent.— ^« Till—Ex parte Parsons, 19 W. 
R. 825. 



Cbiminal Law. — A member of a firm, in order 
to cheat his partner, agreed with J. and P. to 
make it appear by false entries in the partnership 
books that P. was a creditor of the firm, and by 
these means to withdraw money from the firm, 
to be divided between them to the exclusion of 
the other partner. Held, that the agreement 
constituted a conspiracy, being a fraudulent com- 
bination to do acts which were wrongful, although 
not criminal. — Regina v. Warhurton, L. R. C. C. 
274. 



SIMPLE CONTRACTS A; AFFAIRS 
OF EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Land taken pob thb bo ad. — Land subject to 
restrictions and formerly used as a grave-yard 
was taken for a street by authority of an Aot of 
Parliament. Held, that the measure of the com- 
pensation to be given to the owner was the value 
of the land in its former character, not what 
would be its value to the person acquiring it. — 
Stebbing v. Metropolitan Board of Works, L. R. 6 
Q B. 87. 



Tendbb 07 Wbono GoODSf — The plaintiff sold 
to the defendant cotton which was to be of a 
particular shipment, and in the ordinary way 
delivered marks of certain cotton as being such, 
and the defendant dealt with an assignee as if it 
were such; but, on discovery that it was not, 
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refosed i^; whereapon the plaintiff (a reasonable 

time 10 that behalf not haTing elapsed) tendered 
cotton of a proper shipment : this the defendant 

refused to acoept, wherenpon action was brought, 

and a verdict found for the plaintiff. 

On a motion to enter a verdict for the defen- 
dant, on the ground that.the plaintiff was estop- 
ped from making a second offer. 

The Court held he was not.-— TV^Z^ Y. Shandy 
h. J. Bep. 1871. 



DowsB — Fraud on Pubohassb. — A man and 
woman lived together as husband and wife, the 
man having a wife livmg at the time; and land 
purchased in the man's name was paid for hj 
the woman out of money of her own : 

Meld.tht^i there was a resulting trust in favour 
of the woman. 

Where for ten years a wife concealed firom the 
public her relation to her husband, and allowed 
him to live with another woman as his wife 
under an assumed name — the real wife living in 
the neighbourhood and receiving from them her 
own support, it was held, that she was precluded 
from claiming dower out of land purchased dur- 
ing this period in the husband's assumed anme, 
and afterwards sold by him and his supposed 
wife to a purchaser who bought in good faith, 
and without any notice of the real relationship 
of the parties — ffoiff v. Gordon, 17 Chan. R. 
699. 



LbSSOB AHD LBS8BB — COYBNANT TO BBPAIB.-^ 

In an action by a lessee against his lessor for 
breach of covenant to repair the main timbers 
and roofs of the demised premises. 

Beldf that the lessee could not recover against 
the lessor for breach of covenant without having 
given him notice of repairs being required ; that 
being a matter within the knowledge of the 
lessee, and not of the lessor. (Martin, B., dis- 
tentientey-^Makin v. WUkiruon, 19 W. B. 286. 



Ahbiquity. — Devise '* to my nephew, Joseph 
Grant." The testator's brother had a son named 
Joseph Grant, and the testator^s wife's brother 
also a son named Joseph Grant. Held, that 
there was a latent ambiguity, and that evidence 
was admissible to show which nephew was in- 
tended. — Orant v. Grant, L. B. 5 C. P. (Ex. 
Ch.) 727 ; s c. 6 C. P. 380. 



CoHUON Cabbikb. — In a suit against common 
carriers for loss of goods, if the defendant show 
that the cause was the immediate act of God, ie. 
an extraordinary flood, the onus of showing 
negligence is thereby cast on the plaintiff. 

If the proximate cause of the loss was the 
flood, the defendants are not liable, even though 



the remote cause was their own negUg^nce..- 
Memphit j* CharletUm R. JS. Co, v. Samutl Remt, 
Sup. Ct. U. B.^Fha. Lejf. Gazette, 



A^FBOPBiATxoB ov pATMBVTS. — The mlc, that 
general payments are appropriated first to the 
earliest items on the oth%r side of an aoeoant, 
does not entitie a surety to claim that a coa- 
oealed item, which, from its not being known, 
the debtor bad not been charged with, should be 
deemed to have been satisfied by the moneys 
which had f^m time to time been paid by the 
debtor, and whi^ had when so paid been charged 
by both parties against the other sums received 
by the debtor on behalf of the creditor.— fAe 
County of Fronienac v. JBreden, 17 Chan. 645. 



NxouciBNOB — EsoAPB Of Baiii-watbb rsoH 
PiPB. — The plaintiff, who was the occnpier of 
the lower floor of a stock of warehouses, the up- 
per portion of which (including the roof) was in 
the occupation of the defendant, sought to re- 
cover compensation for damage done to his goods 
by the alleged negligence of the defendant in 
allowing rain-water to escape from the roof to 
the plaintifTs premises. 

At the trial, it appeared that the roof of the 
building was supplied with the ordinary machis- 
ery for carrying off the water, vii. : a gntter, 
box, and vertical pipe leading to a cesspool ; but 
that, a hole having been made in the box, appa- 
rently by rats, the water had escaped, and, in- 
stead of being carried off by the pipe, had foand 
its way to the plaintiff's floor and destroyed his 
grain, stored there to the extent of £90. It was 
also proved that only four days bef«re the mis- 
chief occurred, the defendant had, according to 
his custom, caused the gutter, box, and pipe to 
be examined, when they were found to be all in 
order. Martin, B., ruled that there was no evi- 
dence of negligence on the part of the defendant, 
and the verdict was accordingly entered for him. 

The Court held that there was no evidence of 
negligence, and that there was no implied con- 
tract or duty on the part of the defendant to pro- 
vide against injuries arising from such a cause 
as had led to the mischief sustained by the 
plaintiff. — Careiair^ v. Taylor, L. J. Bep. Exch. 
1871. 



NoTB— Bbnbwal, — The defendant accepted the 
plaintiff's bill, and the plaintiff gave him a writ- 
ten promise that, if any circumstances should 
prevent him from meeting the bill, thd plaintiff 
wouH renew it. The defendant was prevented 
from meeting it, and within a reasonable time 
after it beeame due applied to the plaintiff to 
renew it ; he refused, ffeld (Clbasbt, B., dis- 
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eenting), that this was a good defence to an action 
on the hill— MUlard ▼. Fage^ L. B. 5 Ex. 812. 



Bbsach or PROHTSS. — The defendant promised 
to marry the plaintiff upon the death of the de- 
fendant's father. An action was brought while 
the father was still alive, but the defendant had 
positively refused ever to marry the plaintiff. 
Held (Martin, B., dissenting), that there was bo 
breach of the contract. — Frost ▼. Knight, L. R. 6 
Ex. 822. 



Statutr of Frauds. — The defendant, being 
chairman of a local board, asked the plaintiff 
whether he woul(i lay certain pipes ; the plain- 
tiff said, '* I have no objection to do the work if 
you or the local board will give me the order." 
The defendant said, << You go on and do the woik 
and I will see you paid." The work was not 
authorized by the board, and they refused to p<ty 
forit. Heldf that the defendant's cootract was 
that he would be answerable for the expected 
liability of the boord, and that this was a pro- 
mise, within the Statute of Frauds, to be answer- 
able for the debt of the board although the board 
was never indebted. — Mountatephen v. Lakeman, 
L. R. 5 Q. B. 613. 



ONTARIO REPORTS. 



COMMON PLEAS. 



Reported hy S. J. VanKouohnet, Esq., Barrister-at-Law, 
Beporter to the Court.) 



Tatlor v. Thb Municipal Corpobation of tuk 
Township of Vbbulam. 

Trespass — Lot8 vHth double-fronts— Road unauthorized 

hy by-law. 

Where half lots, trader the double-front system of survey, 
did not correspond or meet in any point, and land was 
taken by the municipality from the plaintiff's lot. In 
order to make a road to join the side line road allow- 
ances, without the passage of any by-law for the pur- 
pose, 

Held, that there was no power so to do, and that trespass 
would lie against the municipality. 

[21 U. C. C. F. 154.] 

Sprcial Cask. 

The action was for certain alleged trespasses 
committed under the authority and by the direc- 
tion of the defendants, under the following cir- 
camstances: The plaintifif was owner in fee of 
lot 19. in 9th concession of the township of Ver* 
niam, in the county of Victoria, which township 
was surveyed with double-front concessions, and 
the lands were described in half lots, east and 
west halves, as mentioned in spc. 28 of ch. 93, 
Consol. Stat. U. C There was an allowance 
for road^ or communication line, according to 
said survey, on the north side of each of said 
halves of lot 10, and between said halves there 
was a jog of about 90 rods. 

The alleged trespasses consisted in an attempt, 
under defendants' authority, to force a road 



along the centre of the concession, for the pur- 
pose of joining the ends of the allowance for 
road, such road to be 83 feet on each side of the 
centre of the said oonoe8sion,and plaintiff's fences 
were taken down for the purpose, defendants 
claiming the right so to do without the passing 
of a by-law to open a new road, under the general 
powers given them by the Municipal Acts, or 
paying any compensation for the land taken for 
such road. 

The question was whether defendants had 
such right. 

C. 8. Patterson appeared for the plaintiff. 

Z>. B. Bead, Q.G., for the defendants. 

GwYNNS, J. — I know of no principle of law, 
nor was any urged upon us, which could justify 
the contention of the defendants that they have 
any power to make the road complained of other- 
wise than under a by-law passed in due form of 
law for the purpose of opening a new road. Our 
judgment, therefore, on this special case is for 
the plaintiff, with It. damages, and full costs of 
suit, as agreed upon. 

Haoaie^tt, C. J. — The trespass has been com- 
mitted under a misapprehension of the meaning 
of the 28th section of U. G Consol. Stat. ch. 98. 
The section merely prescribes a mode of deter- 
mining the boundary, and has no effect upon 
roads. It says that **a straight line joining the 
extremities of the division or side lines of any 
half lot in such concesssion, drawn as aforesaid 
shall be the true boundary of that end of the 
half lot which has not been bounded in the 
original survey." But for the "jog" the road 
allowance along the north side lines of the 
east and west halves of 10 would have been a 
continuous straight line. Because half lots 
under the double front system of survey happen 
not to correspond, or if they did not meet in any 
point, we see no reason for taking land from the 
next lot to make a road to join the side line road 
allowances. The Statute gives no sanction to 
such a course. 



Galt, J., concurred. 



Judgment for plaintiff. 



COMMON LAW CHAMBERS. 



(Reported hy Hesbt O'Bbien, Esq., BarristeT'Ot-Laiw.J 



Ths Qubbn y. Pattks. 

Sol, fa. to repeal a patent— Fiat of Attomeg General— Who 

iograwt. 

K9ci.fi.io set aside a patent was issued at the instance 
of a private relator without the flat of either the Attor- 
ney G-eneral of the Dominion or of Ontario having been 
flrst obtained. 

Eeldy 1. That a fiat was necessary. 

2. That the Attorney General of Ontario was tiie proper 
authority to grant the fiat in such a case. 

[Chambers, Januaiy 6, 187L— Jlfr. D(dJUm.\ 

A writ of tei. fa. was issued at the instance- of 
John Lough, to set aside a patent, granted^ oa 
the 12th August, 1870, to Gordon Burleiigh 
Pattee ; on the ground that the patent was con- 
trary to law, in that Pattee was not the first aodii 
true inventor of the invention, for reasons whicht 
it is unnecessary to state at length. 

Certain proceedings were taken on thiawrit, 
the regularity of which was qoestkMed;: and* 
finally the defendant obtained a 8unuaAiia-aalUn|^ 
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OQ John Loagh, the relator in this case, and the 
Attorney-General for Canada, to show canse why 
the writ of tei. /a. in this cause, and the service 
thereof, and declaration, and rule to plead, shonld 
not be set aside on the ground, amongst others, 
that no fiat of the Attorney-General for Caoada, 
or of the Attorney-General for Ontario, was filed 
before the issue of said writ, or at any time since, 
and that said writ issued without authority, and 
that all subsequent proceedings in this cause 
have been had without proper authority therefor; 
or why all further proceedings in this cause 
should not be stayed ontil a fiat or warrant of 
the Attorney-General shall have been filed autho- 
rizing the proceedings in this cause. 

R. A. Harriton^ Q. C, for the relator, John 
Lough, showed cause. 

S Richards^ Q. C., for the defendant, support- 
ed the summons. 

C. Robinson, Q C , nppeared for the Attorney- 
General of the Dominion. 

Mr. DXlton. — In the opinion which I have 
come to, it is not necessary to detail minutely 
the proceedings. I will assume that (here has 
been an appearance in the suit, or what justified 
the plaintiff in supposing that there was an 
appearance. As soon as conveniently could be, 
after discovering that no fiat of the Attorney- 
General bad been obtained, and without any 
further step in the defence, the defendant has 
moved to set aside the tcire/aeiat. 1 think that, 
for such a cause, which goes to the authority for 
the whole proceeding, he has a right to move, 
at almost any stage, upon first discovering the 
defect of authority; and I do not imagine that 
anything would take away that right but the 
acquiescence of the defendant himself, either 
express or implied, which must of course be after 
he had become aware of the want of authority. 

There are two important questions : — first, is a 
fiat necessary? and, secondly, if so, by what 
authority should it be granted T 

Before the statute of Canada, 1869, cap. 11, 
the books and the actual practice shew that a 
fiat was necessary. By the Consolidated Act of 
Canada, cap. 34, the proceedings to be had upon 
the writ of teire facias were directed to be 
according to the law and practice of the Court 
of Queen's Bench in England ; and Con. Stat. U. 
C. cap. 21, sec. 14, also makes the fiat necessary. 
By the English practice, not only is it necessary 
to the institution of proceedings, but the Attor- 
ney-General has the control of the case through- 
out, and may at any time enter a nolle prosequi : 
Hindmarch, 396. 

But Mr. Harrison contends that section 29 of 
the Act of 1869 supersedes the former statutes 
and practice, and is now in itself the complete 
enactment we must look to, as to this remedy by 
scire facias ; and it was with this belief that he 
issued the present writ without a fiat. That 
section enacts that any person desiring to im- 
peach a patent may obtain a sealed and certified 
copy of the patent, and of the petition, &o., and 
may have the same filed in the particular court 
according to his domicile, which court shall adju- 
dicate on the matter, and decide as to costs; 
that the patent, &c., shall then be held as of 
record in such court, so thatawritof setre/aeia^ 
under the seal of the court, grounded upon such 
record, may issue for the repeal of the patent for 



legal cause, if upon proceedings had upon the 
writ the patent shall be adjudged void. 

Now Mr Harri''on contends that this clause 
supersedes the old law, and gives the absolute 
right to any person desiring to impeach a patent 
to issue and proceed upon a scire facias without 
the leave of any one ; and he intsances several 
known proceedings where the name of the Queen 
is used by a private prosecutor as of course. 

Mr. Richards, on the other hand, contends 
that the short terms in which the scire facias is 
mentioned, are used with reference to the known 
practice as to such a writ, existing at the time 
when the Act was passed, and that the process 
is therefore subject to all the old established 
conditions. 

By the use of the name of the Queen, the pro- 
secutor is placed in tbis position of advantage : 
he cannot be subjected to a ndhpros. ; he canno- 
be non-suited ; the defendant cannot demur to 
evidence ; it is doubtful whether a bill of except 
tions vill lie to the charge of the judge ; if the 
defenda^nt obtains judgment, he is not entitled 
to costs ; and — what strikes me as more impor- 
tant still — the pro8(9cutor can go into the box 
and establish his own case as a witness, but 
the defendant in a Crown case cannot be ex- 
amined in his own behalf When it is con- 
bidered that this proceeding is very often taken 
by a person who himself claims the right to 
the invention in the patent he is attacking, it 
certainly seems a peculiar state of things that 
one of the rival claimants can be a witness and 
the other cannot. 

The fia^is not a mere form, then, but a matter 
of substance ; and it is very necessary that some 
authority should exist to control the exercise of 
the power which it confers, and to guard against 
its abuse. 

Now, the 29th section of the Act of 1869 does 
noU it seems to me, give the person desiring to 
impeach a patent the right to issue a scire facias ; 
it certainly does not do so in terms. It gives him 
the right to record the patent, ** so that a writ 
of scire facias may issue for the repeal of the 
patent." But on whose authority is it to issue ? 
As the clause does not expressly say that he may 
do it, and it is not only formally but substantially 
a suit of the Queen, it seems to follow, even with- 
out regard to the previous known practice, that 
it can only be on the authority of the Attorney- 
General that the writ is to issue.. So that I agree 
with Mr. Richards. Consistent with this is the 
repealing clause of the act of 1869. It repeals 
cap. 84 only in so far ** as it may be inconsi-^tent 
with this Act." Now, the provision of sec. 20 of 
cap. 84, that the proceedings upon the scire facias 
shall be *' according to the practice of the Court 
of Queen's Bench in England," is not inconsis- 
tent with the Act of 1869, but in furtherance of 
it. Therefore, whether Mr. Harrison is right or 
not in contending that cap. 21, Con. Stat U. C. 
is inapplicable to a patent issued under the Act 
of 1869 because it is not issued under the great 
seal, I think a fiat was necessary for this writ of 
scire facias. 

But whose fiat? 

It may provoke a smile that an officer of the 
court, in deciding a matter of practice, should 
incidentally consider a question under our con- 
stitution, which is of some importance in itself, 
and is a part of larger questions. It is of little 
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matter, however, where it may begin ; it must 
come to the decision of the court. I was told, 
when I suggested the question on the argument, 
that it was very doubtful whether the Minister 
of Justice or the Attorney- Qeneral fox Ontario 
be the proper authority to grant a fiat in such a 
case. I must therefore suppose it is doubtful, 
though I myself cannot see the grounds for 
doubt. I cannot think that two authorities 
exist, either of whom may grant it. Some one 
authority, and one otily, must answer here the 
position of the Attorney-General in England in 
respect of this matter. 

The British North America Act, section 92, 
enacts that, ** In each Province the Legislature 
may exclusively make laws in relation to matters 
coming within the class of subjects next herein- 
after enumerated, that is to say [after twelve 
other heads], 18, property and civil rights in 
the Province; 14, The administration of justice 
in the Province, including the constitution, main- 
tenance and organization of Provincial Courts, 
both of civil and of criminal jurisdiction, and 
including procedure in civil matters in those 
Courts." 

These sections express the powers of the Legis- 
lature of Ontario. 

Then as to the Executive, section 135 enacts, 
" that until the Legislature of Ontario or Quebec 
otherwise provides, all rights, powers, duties, 
fonctions, responsibilities or authorities, at the 
passing of this Act vested in or imposed on the 
Attorney-Qeneral, Solicitor-Oeneral, Secretary 
and Refristrar of the Province of Canada, Minis- 
ter of Finance, Commissioner of Crown Lands, 
Commissioner of Public Works, and Minister of 
Agriculture and Receiver-General, by any law, 
statute or ordinance of Upper Canada, Lower 
Canada, or . Canada, and not repugnant to this 
Act, shall be vested in or Imposed on any officer 
to be appointed by the Lieutenant-Qovernor for 
the discharge of the same or any of them." So 
that, as is consistent and natural, the executive 
and legislative functions of the Government of 
Ontario seem to be co- extensive. 

The words of this statute have been well 
weighed. But what definition of ** property and 
civil rights" can exclude the right of enforcing 
a civil remedy in the courts ? To lawyers, that 
seems the practical proof and test of all right: 
without it, at any rate, no other right is of any 
real value. And further, there is attributed to 
the local jurisdiction, ** the administration of jus- 
tice in the Province, * * * including procedure 
in civil matters." Then if the legislative and 
executive powers as to "property and civil rights 
in this Province," and * * the administration of 
justice," and as to.** civil proceedings in the 
Courts," are in the Government of Ontario, can 
it be thought that any other authority is for the 
present purpose indicated, than that of an officer of 
Ontario responsible to its Legislature ? For let 
it be borne in mind that he who has the discre- 
tion to grant has also the discretion to withhold, 
and that it is only by scire facias that a subject 
in Ontario, aggrieved by a patent wrongly issued, 
can seek the remedy of its avoidance. 

I desire not to amplify; but other reasons, in 
and out of the Act, point to the conclusion that 
the Attorney-General of Ontario is the authority 
that must grant or refuse the fiat which is neces- 
sary to the real plaintiff here to pursue this 



remedy. I shall not be understood as speaking 
of the case where the crown itself seeks to avoid 
a patent; I speak only of the present case, 
where a subject domiciled in Ontario seeks to 
avail himself of the peculiar privileges of the 
Crown to a«sert his own private interests. 

I think the proper order is that, upon pay- 
ment of the costs of this application, and filing 
a fiat of the Attorney -General of Ontario — which 
may be done nunc pro tune — this summons be 
discharged. Upon failure to do this within two 
calendar months, that the writ and all proceed- 
ings be set aside with costs, to be paid by the 
relator. 

Order accordingly. 



COUNTY COURT OF NORFOLK. 



{Re/ported by Henbt Ellis, Esq., Barrister-at-Law.) 



Clemens qui tam y. Bemer. 

Beiwms of cowaicsiiofM—C. S. U. C. oap. liU—Bow affected 
hy the Law Bejbrm Act of 1868, and hy S2-SS Vic. caps. 
SI <0 S6. 

Returns of convictions and fines for criminal ofTences being 
governed by the Dominion statute 32-88 Vic. cap. 31, 
see. 76, and not by the Law Beform Act of 1868, are only 
required to be made semi-annually to the General Ses- 
sions of the Peace. 

Sem^bU, that the right to legislate upon this subject belongs 
to ttie Dominion Parliament, and is not conferred upon 
the Provincial Legislatures by the B. N. A. Act, 1867. 

[St. Thomas— ^ugfto, Go. J.] 

This was a penal action, brought against a 
magistrate for not returning a conviction. 

The declaration alleged that, before and at the 
time of the trial and conviction thereinafter men- 
tioned, and from thence hitherto, the defendant 
was a justice of the peace in and for the said 
county of Elgin ; and that theretofore, and 
subsequently to the 1st day of January, 1870, 
to wit, on the 6th day of Febrnary, 1870, the 
hearing of a certain charge and complaint 
against the now plaintiff, for unlawfully assault- 
ing and beating one Mary McLoud, and the 
trial of the now plaintiff upon the said charge 
and complaint, were duly had and took place 
within the said county of Elgin, before the now 
defendant, as and being such justice of the peace 
as aforesaid ; and which trial and hearing were 
so had and took place under a certain law in 
force in this Province giving jurisdiction in the 
premises to the defendant as such justice ; and 
at and upon such hearing and trial, and within 
the said county of Elgin, the now defendant, as 
and being such justice as aforesaid, duly and in 
due form of law convicted the now plaintiff of 
the said offence so charged as aforesaid; and 
upon and by such conviction, and within the said 
county, imposed upon the now plaintiff a certain 
fine and penalty of, to wit, twelve dollars, for the 
said offence; which said conviction took place 
before the second Tuesday in March, 1870: 
yet the defendant, so being such justice as afore- 
said, did not, on or before the second Tuesday in 
the month of March, in the year last aforesaid, 
make to the clerk of the peace of the said county 
of Elgin a return of such conviction, or of such 
fine or penalty, in writing under his hand in the 
form or to the effect prescribed by the statutes 
in that behalf, or any return thereof whatsoever, 
on or before the said second Tuesday in the month 
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of March, in the year aforeaud; bat wholly 
refased and neglected bo to do, although a rea- 
sonable time after such conTictioo, for making 
any and every each retarn as aferesaid, had 
elapsed before the said second Taesday in the 
month of March, in the year last aforesaid ; con- 
trary to the form of the statutes in such case 
made and provided : whereby, and by force of 
the said statutes, the now defendant forfeited for 
his said offence the sum of eighty dollars: and 
thereby, end by force of the said statutes, aa 
action hath acerued to the plaintiff, who sues as 
aforesaid, to demand and have of and from the 
now defendant the said sum of eighty dollars ; 
yet the defendant hath not pud the said sum of 
eighty dollars, or any part thereof. And the 
plaintiff claims, as well for himself as for our 
lady the Queen, eighty dollars. 

The defendant pleaded not guilty by statute 
(21 James I, cap. 4, sec. 4), on which the plain- 
tiff joined isaue. 

A yerdiot was found for the plaintiff. 

McDougall for the defendant, moyed in arrest 
of jadgment, on the ground that the declaration 
shewed no cause of action under 0. S. U C. onp. 
124, and there was no proof of defendant having 
incurred a penalty under that or any other 
statute. 

Kaim showed cause. 

Hughes, Co. J. — At the time of the trial of 
this cause, and at the argument of the rule nisi, 
I was strongly inclined to the view that the 
plaintiff had the right to maintain this action 
against the defendant, on the grounds that it was 
not in the province of the Dominion Parliament 
to repeal Con. Stat U. C. cap. 124, that being a 
statute not affecting the criminal law or criminal 
procedure ; and that it was exclusively within the 
Jurisdiction of the Provincial Parliament to alter, 
amend or repeal that statute, or substitute ano- 
ther in its place ; because the fines referred to 
therein might affect the revenue of the Province, 
or of the municipalities therein, and it was 
merely passed to protect the Provincial revenue, 
by compelling minor magistrates, such as justices 
of the peace, who are appointed by the Provincial 
Ooveroment, to account for and pay over fines 
received by them under summary convictions. 
( Vide Bubsec. 15 of sec. 92, British North Ame- 
rica Act, 1867.) 

After a more attentive perusal of the British 
North America Act of 1867, I am induced to 
come to the opposite conclusion, and to view the 
matter differently. The intention of the Ontario 
Legislature, when passing the 4th subsection of 
the 9th section of the Law Reform Act of 1868 
(in the absence of direct expression), may fairly 
be presumed to have been merely to so amend 
Con. Stat. U. C. cap. 124, as to relate to oases 
not criminal, or for enforcing any law of the 
Province made or to be made in relation to mat- 
ters coming within any of the classes of subjects 
enumerated in section 92 of the B. N. A. Act, 
1867, over which the Provincial Legislature has 
exclusive jurisdiction to make laws. 

By the 14th subsection of section 92 of the 
B. N. A. Act, 1867, the administration of Justice 
in the Provinces, including the constitution, 
maintenance and organisation of Provincial 
courts, both of civil and criminal jurisdiction, 
is conferred upon the Provincial Legislature. 



The declaration in this case sets forth that the 
conviction referred to, as made by the defendant, 
the return of which he ought to have made, was 
the imposition of a fine for an assault and bat- 
tery; and inasmuch as that cannot be in any 
sense considered as what the statute means by 
**the administration of Justice," it is in my 
opinion in every sense to be regarded as apper- 
tasaiag to the eriminal law and the procedure in 
criminal matters. A snmmary proceeding before 
a Justice of the peace is authorised for a common 
assanlt or battery (when it is requested by the 
prosecutor), t.e., for what would otherwise be tria- 
ble by indictment as a misdemeanor, and be rank- 
ed as a eriminal offence. No authority other than 
the Dominion Parliament could deal with it The 
procedure and forms for the prosecution and 
conviction of offenders in such cases are laid 
down, a return of the conviction by a given time 
is prescribed, and a certain consequence is to 
follow a neglect of making that return. We find 
the whole subject, from the complaint to the 
return of the conviction. dealt with by the crimi- 
nal Acts of 1869, pasfod by the Dominion Parlia- 
ment. {Tide 32-83 Vic. cap. 20, sec 48, and 
cap. 81.) I can only regard an assault and 
battery as a criminal offence, although triable 
summarily: and therefore, by the 27th subjec- 
tion of the 91st section of the B. N. A. Act, 1867. 
anything connected with the prosecution or its 
consequences must belong to the exclusive autho- 
rity of the Parliament of Canada, and could not 
be dealt with by the Provincial Parliament 

By the Law Reform Act of 1868 (sub-section 4 
of section 9), the Con. Stat U. C. cap 124, was 
only amended, not repealed : the returns of sum- 
mary convictions and fines by justices of the 
peace were required to be made quarterly to the 
clerk of the peace, instead of to the Courts of 
General Sessions of the Peace. I therefore con- 
sider the reasonable construction to be placed on 
that amendment, as expressive of the intention of 
the Legislature, to have been to eonfiae the 4th 
subsection of the 9th section of the Law Reform 
Act of 1868 to convictions and fines for the 
classes of subjects enumerated in sub-sectioa 16 
of section 92 of the B. N. A *Act, 1867. as to 
cases, not criminal, over which the Provincial 
Legislature has control, and that that Legislature 
did not thereby assume to act beyond the scope 
of its powers, or to legislate concerning returns 
of convictions in criminal cases. 

If it were competent for the Dominion Parlia- 
ment to legislate concerning the summary trial 
of criminal offences, and lay down the procedure 
therefor, I apprehend it was also competent for 
them to deal with the return of the convictions 
and its results, to prescribC'their legitimate con- 
clusions, and to affix or impose any penalty for 
non-observance of what was laid down. With 
that power, as a necessary cimsequence, must 
follow the Jurisdiction to alter, amend or repeal 
any existing law affecting the same subject, 
for Ithe purpose of assimilating the criminal 
laws of the whole Dominion. I cannot therefore 
understand that the Dominion Legislature has 
Jurisdiction over a given subject up to a certain 
point, and that the Provincial Legislature has the 
right to step in and begin legislation where the 
Dominion Parliament has left off. The jurisdic- 
tion to legislate and deal with any given subject 
must be entirely under the control of the one or 
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the otlier, and not ander the piecemeal anthoritj 
of both. If it were otherwiae, the statute law 
of the coHDtrj woald assume such a fragmen- 
tary character that in a few years we shouU 
find it difficult to wend our way through its 
perplexities. 

By referring to the Dominion statute of 1869, 
32, 33 Vie. cap. 86, schedule B, we find eap. 124 
of the Con. Stat. U. C. wholly repealed, except 
section 7 (which section 7 relates to returns to 
be made by sheriffs) : with this saving, however, 
in the second paragraph of section 1, **such 
(repeal) shall not extend to matters relating 
solely to subjects as to which the Provincial 
Legislatures have, under the B. N. A. Act, 1867, 
exclusive powers of legislation, or to any enact- 
ment of any such Legislature for enforcing, by 
fine, penalty or imprisonment, any law in rela- 
tion to any such subject as last aforesaid.'' So 
that until the passing of 82 & 88 Vic. caps. 81 
and 86, by th« Dominion Parliament, the Con, 
Stat. U. C. cap. 124, for all purposes of the sub- 
ject in controversy in this suit, remained unre- 
pealed and unchanged, in so far as any return of 
a conviction or fine for a erimmal offence was 
concerned, or for any offence dealt with by the 
criminal law of the Dominion Parliament, or 
whereby the procedure in criminal matters was 
prescribed. None but the Dominion Parliament 
could amend, alter or repeal it, and that for all 
pnrposes set forth in the 15th subsection of the 
92Dd section of the B. N. A. Act, 1867 ; and as 
to any subject referred to in the seeoDd paragraph 
of section 1 of the Dominion statute 82 & 88 Vic 
cap. 86, the Con. Stat. U. C. oap. 124, and the 
Law Reform Aet, 1868, remained unrepealed. 

The Con. Stat. U. C. cap. 124, required the 
return of the conviction to be made to the next 
ensuing General Quarter Sessions of the Peace, 
and the 76th section of the Dominion statute, 
cap. 81, prescribed that a return of convictions 
should be made by the justices of the peace to 
the next ensuing "General Sessions of the 
Peace;" and as the Law Reform Act, 1868, 
limited tho number of sessions of the Court of 
General Sessions of the Peace to two in each 
year, instead of four, as formerly, I think the 
defendant was only bound by law to make a 
return to the General Sessions of the Peace next 
after the conviction, which would be the 14th 
day of June, 1870 ; and as the allegation in the 
declaratioa is that he did not make the return 
before the second Tuesday in March, 1870, and 
as there was no allegation made which would 
bring the case within the provisions of the Domi- 
nion statute of 1870, 88 Vic. cap.y27, sec. 8, I 
think the judgment should be arrested. 

The defendant was not bound to return the 
conviction or fine so soon as the second Tuesday 
of March, 1870, or before the 14th day of June, 
in that year. 

But supposing the foregoing not to be the cor- 
rect view of the respective powers of our Lesis- 
lature, and supposing Con. Stat. U. C. cap. 124 
not to be fitly cla<)sed with the criminal law or 
criminal procedure, then I should assume the 
position, that by the 91st section of the B. N. A. 
Act, 1867, general powers of legislation are con- 
ferred upon the Dominion Parliament, ** to 
niake laws for the peace, order and good gOTem- 
ment of Canada in relation to all matters not 
comlog within the classes of subjects assigned 



exclusively to the Legislatures of the ProTtnoee ;" 
and without restricting those general terms, it is 
therein declared, ** for greater certainty,'' to 
what the exclusive legislative authority of the 
Parliament of Canada extends. I think, there- 
fore, that by that general power, the Dominion 
Parliament had the exclusive right to alter, 
amend or repeal Con. Stat. U. C. cap. 124, and 
to substitute other enactments in its place; 
because there is no subsection of the 92nd 
section, under which it may be held that the 
exclusiye power to legislate upon that subject is 
conferred upon the Provincial Legislatures ; for 
I cannot see how it belongs to the subject of 
« property and civil rights" (subsec. 18), or to 
**the administration of justice" (subsec. 14), or 
** the imposition of punishment, by fine, penalty 
or imprisonment, for enforcing any law of the 
Province made in relation to any matters coming 
within any of the classes of subjects enumerated 
in that section *' (subsec. 15) ; nor is it concern- 
ing a matter of a merely local or private nature 
in the Province (subsec. 16). The rule to arrest 
the judgment must therefore be made absolute. 

Bule ahtoluU to arrest judgment. 



UNITED 8TATES HEFOBTS. 



Before U. S. Commissioner Geobok Gobham, Esq. 



Reported for the Law JoinuiAL by F. W. Macx>onald, Esq., 

Barrister-ai-Law. 



hH TBS MATTBB 07 TBS APPLICATION Of TBS 

Cakadian Qovsbnmbkt Foa thb Extradition 

Ot ThOS. P&IMBOSS, A VUaiTIVS PROM JTTSTICB. 



(Continued from page 6U. ) 

F, W. Maedonald, of the Ontario Bar (who was 
allowed to conduct the case for the claimants by 
the courtesy of the Commissioner and counsel for 
prisoner), for claimants : 

The evidence of Smith is corroborated in every 
particular by witnesses produced on the part of 
the claimants, except as regards the actual com- 
mission of the offence, of which he is the only 
one who can give evidence. With regard to the 
alibi attempted to be proved, that was most effec- 
tually disposed of by the evidence of the conduc- 
tor of the train on which Edward Primrose was 
brakesman ; and as the evidence of the witnesses 
for the defenee all point to the same day, it is 
evident that they are speaking of a day other 
than the first day of April, or are eommitting 
wilfol pequry. 

The Extradition Treaty provides that the pri- 
soner shall be extradited en such evidence of 
criminaUty as, aoeording to the laws of the State 
of New York, would justify his appirehensioQ and 
committal for trial : 1st vol. Brightley's Digest, 
p. 270* sec. 7 ; 6 OfMoions of Attorney-General, 
207; 14 Howard's Supreme Court Bep. 19a, 144; 
a Wheeler's Cr. Cases» 482. 

The rule of evidence is prescribed by the 
Treaty : 4 Opinions of Attorney-Gen., 880, 201. 
If, after the examination of complainant and 
witaessea on. both sides, it appears that an offence 
has been committed, and tiiat there is probable 
cause to believe the accused guilty, the oommis* 
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Bioner must commit for trial : Rev. Stat. N. T., 
p. 709, seo. 26 ; Barboars's Cr. Eaw, 667. 

The true enquiry is, whether the whole ctI- 
deuce has famished reasonable and probable 
caase for belieying that prisoner is guilty of the 
alleged crime or offence. If it does, he should 
be committed : 1st yoL Arch. Or. Pleadings, 46, 
note. When the commissioner or magistrate is 
convinced that the facts as proved do not furnish 
probable canse for believing prisoner guilty, he 
ought to discharge him ; but, on a question of 
facts entirely, if he should have a reasonable 
doubt, he ought to commit prisoner for trial, as 
it is the province of a jury to decide questions 
of fact. But if not entirely satisfied that pri- 
soner is guilty, yet if the circumstances proved 
are positively suspicious, and such as to render 
his guilt probable, and the crime be an indict- 
able offence, he shoold commit: Swan's Jus- 
tice, 482; 1 Burr's Trials, IJ, 16; 4 Dallas, 112. 
That degree of evidence is not required which 
would be necessary for the conviction of the 
party. The commissioner must ascertain whether 
there is reasonable ground to believe that the 
party accused may have committed the crime: 
Barbour^s Cr. Law, 665. 

It must be proved, Ist, that an offence has 
been committed; 2nd, that it is within the 
Treaty ; 8rd, that there is reasonable and pro- 
bable cause to believe prisoner guilty. 

Ist. The offence charged is robbery. As to its 
commission, we have the depositions taken at 
London before the police magistrate there, pro- 
perly certified, &c., which are in themselves 
evidence of the fact that a crime has been com- 
mitted, and that the accused is the person who 
committed the same : 1 yol. Brightley's Digest, 
270; 2 lb. 184. There is also the evidence 
adduced on the part of the claimants, which is 
positive. 

2nd. The crime charged is robbery, and is 
within the Extradition Treaty. 

8rd. The evidence, as a whole, furnishes rea- 
sonable and probable cause suflicient to warrant 
the committal of the accused for trial. Before 
the commissioner can come to the conclusion to 
discharge the prisoner, he must be satisfied that 
the case made out by the claimants is so entirely 
displaced by the evidence on the part of the 
defence^ that there can be no doubt of the inno- 
cence of the accused. 

The defence set np is purely an alibi, which 
must be strictly proved in the face of the evi- 
dence on the part of the prosecution, and must 
be so overwhelming in all its parts as at once to 
carry conviction with it. Is it so in this case T — 
or rather, is not the alibi so completely met as to 
fall to the ground ? There is an evident attempt 
to get in false testimony to sustain the theory of 
the defence. If proved false in part, does not 
suspicion attach to the rest ? 

There is no process to compel the attendance 
of witnesses, and it is a difficult matter to induce 
parties to attend in a foreign country to give 
evidence, the natural inclination of parties being 
to refrain from giving evidence against neigh- 
bours. The claimants have experienced &is 
difficulty in this matter. 

It is ridiculous to suppose that Smith should 
endeavour to throw suspicion on prisoner, and 
at the same time state that so many persons were 



at Lively's, any one of whom could disprove his 
allegations if untrue. 

No evidence of good chtlracter was adduced on 
the part of the defence. 

As to conflicting evidence, &c., see In re Ben- 
net O. Bur ley, 1 U. G. L. J., N. S., 46, 48, 49, 
60; Ezparte Martin, 4 U. C. L. J., N S., 198; 
Regina t. Reno j* Anderton, lb. 816, 321. 

When the court enters upon the consideration 
of evidence for defence, a trial of fact has begun, 
and it is the peculiar province of a jury to deter- 
mine questions of fact. If the prosecution make 
out a good prima facie case, and evidence on the 
defence throws doubt upon it, it is the province 
of a jury to pass upon it. 

It is certainly due to the citizens of the United 
States that they should be protected against 
murderers, and those who attempt to commit 
murder, and against pirates, robbers, &c., and 
that these men should be extradited on the de- 
mand of a foreign government, where the crime 
was committed, and there punished. 

Obobgb Qokham, U. S. Com. — The prisoner's 
extradition was asked for upon two charges, one 
of murder and the other of robbery, both at 
Westminster, Province of Ontario, and Dominion 
of Canada. The person murdered is said to have 
been John Dunn, and the robbery was from the 
person of John Smith, and both deeds are alleged 
to have been done on April 1st, 1870. 

Aside from the complaint made before the 
Canadian magistrate, and the warrants issued 
thereon against this prisoner, there is no evidence 
to warrant me in holding Thomas Primrose upon 
the charge of murder ; and as that is not suffi- 
cient, he is discharged from custody upon that 
charge. 

Upon the charge of robbery, a long and ex- 
haustive examination has been had, and every 
facility afforded both to the British Government 
and to the prisoner. 

It is not necessary to review the testimony a« 
length. Smith, the complainant, was produced, 
and swore positively thai he was robbed, as 
charged, by Primrose, on the evening of April 
let, 1870 ; and the defence offered is, that at the 
hour when the crime is alleged to have been 
committed, Primrose was in London, and so far 
from the scene of the robbery that its commia- 
sion by him was impossible. The prisoner's 
brother, a brakesman on a working train of the 
Great Western Railway, testified to having left 
his train at London, at the close of work, about 
four o'clock in the afternoon of April 1st, and 
having been in company with prisoner nearly 
all the time after that, until nine o'clock in the 
evening, and that one Gagan was with them ; 
and Gagan is produced, and makes a similar 
statement. A young boy, another brother of the 
prisoner, testified to seeing the prisoner and 
Gagan and Edward Primrose in London, as 
detailed by Edward. 

If these statements be true, Thomas Primrose 
did not commit the crime ; but I am not satisfied 
of the truth of these stories. 

The prosecution have produced the conductor 
of the train upon which Edward Primrose was 
employed, and he has shown his time-book (kept 
by all conductors) ; and I am satisfied that oo 
the first of April Edward Primrose did not reach 
London till about eight o'clock, and that either 
he and Gagan and the lad are mistaken in the 
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day of which they speak, or have committed 
wilful perjury. Smith, too, is borne out in his 
statements by other witnesses, who swore to 
seeing prisoner at the place of the alleged rob< 
bery about the time in question. 

My duty is simply that of a committing magis- 
trate, and I am only to enquire whether there is 
probable cause to belieye that the crime of rob- 
bery has been committed; and if so, whether 
there be like cause to believe that the prisoner 
committed the crime. I am not to try issues of 
fact : this is the exolusiye province of a jury, 
with which I have neither the right nor the 
inclination to interfere. 

The fact that if held for extradition, the pri- 
soner is to be taken away from this country, to 
be tried in the courts of a foreign power, ought 
not to influence my decision one way or the 
other. I have entixe confidence that the accused 
will receive a fair trial in Canada : to suppose 
otherwise woule be unjust and discourteous. 

The Extradition Treaty should be construed 
liberally and fairly to the prisoner; and while 
every reasonable opportunity should be given 
the foreign power seeking the benefit of the 
Treaty, the prisoner should not be remanded for 
trial unless there be a prima facte case against 
him, which is not overborne by the evidence 
adduced on his part. 

In this case I cannot have any doubt but that 
had the crime been committed in my own coun- 
try, any magistrate would deem it his duty to 
commit the prisoner to await the action of a 
grand jury; and, entertaining such views, I 
cannot deny the application of the British Go- 
vernment. 

The prisoner will therefore be recommitted to 
the custody of the Marshal, to await the granting 
of a warrant of extradition by the Presidents 



REVIEWS. 

Thb Common Law Procedure Act and other 
Acts relating to the Practice of the 
Superior Courts of Common Law and the 
KuLES of Court, with notes. By Robert 
A. Harrison, Esq., D. C. L., Q. C. — Second 
Edition — Toronto : Copp, Clark & Co. 
London : Stevens & Haynes, 1870. 

We have noticed the receipt of the various 
numbers of this work, as they from time to 
time appeared, and we hailed with pleasure 
the l^st one, which, giving us the index and 
table of cases, A^c, enabled us to have the 
book bound and put in a shape for daily 
reference. 

When the first edition of Mr. Harrison's 
work was given to the public, it was received 
as a boon by the profession here, welcomed 
with words of ^commendation by our Judges, 
and called forth the most flattering notices 
from the legal press in England, where sharp 
criticism i& the rule, and where, though Colo- 



nial productions may have a courteous recep- 
tion, they do not escape the probe of the critic. 
However, it stood the test, and this was the 
more creditable to the Editor when it is remem- 
bered, that his work was prepared principally 
before he devoted himself to the general prac- 
tice of a lawyer's office. Knowing this and 
knowing the extent of his experience and 
industry, and the position he has won for 
himself since the first edition was published, 
we looked with confidence for even a greater 
measure of success for the second^ and in this 
we are not disappointed. 

On examining the notes we find that they 
are more condensed than in the first edition, 
arising partly from the fact that doubtful points 
which were then discussed at length, are now 
settled by judicial interpretation ; and this pro- 
cess of e:^punging matter of discussion and sub- 
stituting the authoritative decisions of the 
Courts, will account for the fact that while in 
the present edition there is nearly double the 
matter to be found in the first edition, the 
book itself is no larger, and equally if not 
more convenient for use — and here we may 
remark that considerable space has been 
gained and the look of the volume much im- 
proved, by making the notes the whole width 
of the page. 

As it now stands, the work is eminently 
useful for reference as an annotated edition of 
the acts contained in it, and as compared with 
other similar works on the same subject, the 
volume before us is by far the most complete. 
But is not not merely an annotated edition of 
an act ; it is, in addition, a collection of treatises 
on different subjects, exhausting the cases 
decided in the English, Irish and Canadian 
Courts. To explain this, the reader will find 
that on page 105 et seq.^ the practice as to 
change of venue is fully discussed. Upon 
reference to note r, page 169, there will be 
found full notes on equitable pleadings, occu- 
pying no less than eight pages of closely 
printed matter ; and again on turning to the 
Rules, we find on page 630 et seq.,, a short but 
comprehensive and compact resumi of the law 
respecting security for cosls — and these are 
only a few out of many instances that could 
be refeiTed to under this head. 

As to the merits of the work itself it is 
scarcely necessary for us to add our meed of 
praise to that accorded to the first edition by 
all parties who have had occasion either to 
criticise or to use it, but we can say that the 
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present edition is in every respect superior 
to the first, as well as to the number of acts 
annotated, as to the number of decisions col- 
lected and analysed and the mode of arranging 
them, the compactness of the information given 
and the correctness of the citations and autho- 
rities, the number of which is immense, there 
being no less than over 8,500 cases referred to 
throughout the work. Of one thing the edi- 
tor may well-feel no little gratification, namely, 
that when in the prior edition he hazarded an 
opinion as to what the decision would be likely 
to be on any doubtful point, or suggested an 
interpretation of any clause in the act, the 
views expressed have in every instance within 
our knowledge been borne out by judicial 
authority. 

The contents are : The Common Law Pro- 
cedure Act (Con. Stat U. C. cap. 22) ; Writs 
of Mandamus and Injunction (Con. Stat. U. C. 
cap. 23) ; Absconding Debtors (Con. Stat U. 
C. cap. 25) ; Ejectment (Con. Stat U. C. cap. 
27); The Common Law Procedure Amend- 
ment Acts (Stat. Can. 29, 80 Vic. cap. 42, and 
Stat Ont 81 Vic. cap. 24) ; Executions against 
Goods and Lands (Stat Ont. 81 Vic. cap. 26) . 
The Law Reform Act (Stat Ont 82 Vic. cap. 
6) ; The Law Reform Amendment Acts (Stat 
Ont 83 Vic. cap* 7, and Stat Ont 38 Vic cap. 
8) ; Regulse Generales (as to Attorneys, Prac- 
tice, Pleadings, and Miscellaneous). 



American LA>y Review. April, 1871. Bos- 
ton : Little, Brown 4 Co., 110 Washington 
Street 

The contents of this number are as follows : 
The North Eastern Fisheries ; Expert Testi- 
mony; The Bar Association' of the City of 
New York; Digest of the English Law 
Reports; Selected Digest of State Reports; 
Digest of Cases in Bankruptcy ; Book Notices ; 
List of Law Books Published in England and 
America since January, 1871 ; Summary of 
Events ; Correspondence, &c 

The first is a long and well written, but to 
our minds not a convincing article, containing, 
some rather startling propositions on a sub- 
ject which has been already largely discussed 
in all its bearings. 

The reviewer commences by referring to the 
following provisions of the different treaties 
relating to the subject :— ^ 

Article III. of the treaty of peace, concluded 
Sept 3, 1783, is in these words : 



" It is agreed that the people of the United 
States shall continue to enjoy unmolested the 
right to take fish of every kind on the Grand 
Bank, and on all the other banks of Newfound- 
land ; also in the Gulf of St. Lawrence, and at all 
other places in the sea where the inhabitants of 
both countries used at any time heretofore to fish ; 
and also that the inhabitants of the United States 
shall have liberty to take fish of every kind on 
such part of the coasts of Newfoundland as British 
fishermen shall use, but not to dry or cure the 
same on that island ; and also on the coasts, bays 
and creeks of all other His Britannic Majesty's 
dominions in America; and that the American 
fishermen shall have liberty to dry and cure fish 
in any of the unsettled bays, harbors, and creeks 
of Nova Scotia, Magdalen Islands and Labrador, 
as long as the same shall remain unsettled ; but 
as soon as the same, or either of them, shall be 
settled, it shall not be lawful for said fishermen to 
dry or cure fish at such settlement without a pre- 
vious agreement for that purpose with the inhabi- 
tants, proprietors, or possessors of the ground." 

The writer then goes on to say : — 

" The treaty of peace signed at Ghent, Dec. 24, 
1814, was silent upon the subject of the fisheries. 
A correspondence soon thereafter arose, in which 
the American Government maintained the posi- 
tion that all the rights secured to citizens of the 
United States in 1783 were still sabslstiiig, not- 
withstanding the intervening war of 1812 ; while 
the British cabinet insisted that all these liberties 
were swept away at the outbreak of hostilities 
between the two countries. The convention 
signed at London, Oct 20, 1818, was the result 
of these opposing claims. Article T. thereof is 
as follows : — 

"Whereas diflferences have arisen respecting 
the liberty claimed by the United States for the 
inhabitants thereof to take, dry, and cure fish on 
certain coasts, bays, harbors, and creeks of His 
Britannic Majesty's dominions in America, it is 
agreed between the high contracting parties that 
the Inhabitants of the said United States shall 
have for ever, in common with the subjects of 
His Britannic Majesty, the liberty to take fish of 
any kind on that part of the southern coast of 
Newfoundland which extends from Cape Ray to 
the Rameau Islands, on the western and northern 
coasts of Newfoundland from the said Cape Ray 
to the Qnirpon Islands, on the phores of the 
Magdalen Islands, and also on the coasts, bays, 
harbors, and creeks from MfJoly on the southern 
coast of Labrador, to and through the Straits of 
Belle Isle, and thence northwardly indefinitely 
along the coast And that the American fisher- 
men shall also have liberty for ever to dry :.nd 
cure fish in any of the unsettled bays, harbors, 
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and creeks of the southern part of the coast <^ 
Newfoandlaad, hereinbefore described, and of thd 
coast of Labrador : but as soon as the same, or 
any portion thereof, shall be settled, it shall not 
be lawfal for said fishermen to dry or cure fish 
at such portion, so settled, without previous 
a^eement for such purpose with the inhabitants, 
proprietors, or possessors of the ground. And 
the tJnited States hereby renounce for ever any 
liberty heretofore enjoyed or claimed by the 
inhabitants thereof, to take, dry, or cure fish, on 
or within three marine miles of any of the coasts, 
bays, creeks, or harbors of His Britannic Majes- 
ty's dominions in America, not included within 
the above-mentioned limits. Providedf however, 
That the American fishermen shall be admitted 
to enter such bays or harbors for the purpose of 
shelter, of repairing damages therein, of purchas- 
ing wood, and of obtaining water, and for no 
other purpose whatever. But they shall be under 
such restrictions as shall be necessary to prevent 
their taking, drying, or curing fish therein, or in 
any other manner whatever abusing the privi- 
leges hereby secured to them." 

Article I. of the "reciprocity treaty," signed 
June 5, 1S54, so far as it is important to quote, 
is as follows : — 

" It is agreed by the high contracting parties 
that, in addition to the liberty secured to the 
United States fishermen by the above-mentioned 
convention of Oct. 20, 1818, of taking, curing and 
drying fish on certain coasts of the British North 
American colonies therein defined, the inhabitants 
of the United States shall have in common with 
the subjects of Her Britannic Mi^esty, the liberty 
to take fish of every kind except shell-fish on the 
sea coasts and shores, and in the bays, harbors, 
and creeks of Canada, New Brunswick, Nova 
Scotia, Prince Edward's Island, and the several 
islands thereunto adjacent, without being restrict- 
ed to aby distance from the shore, with permis- 
BioQ to land upon the coasts and shores of those 
colonies and the islands thereof, and also upon 
the Magdalen Islands, for the purpose of drying 
their nets and curing their fish. Provided, That 
ia doing so they do not interfere with the rights 
of private property or with British fishermen." 

" Article V. provides that the treaty is to re- 
main in force ten years after it goes into opera- 
tion, and further until twelve months after either 
P^i'ty gives a notice terminating the same. It 
was terminated in March, 1866, by the United 
States Government." 

After stating his views of the rights of 
American fishermen upon the basis of the 
treaty of 1818, the writer goes on to argue that 
the effect of Article III. of that treaty, which he 



calls a renunciatory clause on the part of the 
United States, was removed by the reciprocity 
treaty of 1854, although the latter was abro- 
gated by the American government itself, as 
already stated. The argument used is inge- 
nious, but the same reasoning would seem to 
prove not only that the treaty of 1818 was 
at an end, but also that of 1788, which would 
of course be proving rather too much. In 
fact, considering all the circumstances and the 
motives leading to the repeal of the Reciprocity 
Treaty, the position taken on behalf of the 
Americans, is not altogether unlike that of 
an individual taking advantage of his own 
wrong — a course of procedure which has be- 
come chronic with the government of the 
United States, and which they seem to think 
has become legalized for their benefit, by cus- 
tom and prescriptive right 

The conclusion at which the writer arrives 
is doubtless sufficiently satisfactory to his 
readers in the United States : — 

" Article III. of the treaty of 1788, is therefore 
in the natnre of an executed grant. It created 
and conferred at one blow rights of property per- 
fect in their nature and as permanent as the 
dominion over the national soil. These rights 
are held by the inhabitants of the United States 
and are to be exercised in British territorial 
waters. Unaffected by the war of 18 1 2, they still 
exist in full force and vigor. Under the pro- 
visions of this treaty American citizens are now 
entitled to take fish on such parts of the coasts 
of Newfoundland as British fisherman use, and 
also on all the coasts, bays, and creeks of all 
other of his Britannic Majesty's dominions in 
America, and to dry and cure fish in any of the 
unsettled bays, harbors, and creeks of Nova 
Scotia, the Magdalen' Islands and Labrador." 

VTe trust that the labours of the Joint High 
Commission at Washington may make the dis- 
pute between the countries matter of histori- 
cal interest rather than a source of irritation. 



Canadian Illustbatsd News. George Des- 
barats, Montreal 

Amongst the recent numbers of the Cana- 
dian Illustrated News is one which contains 
some excellent pictures of the marriage cere- 
mony of Her Royal Highness Princess Louise 
and the Marquis of Lome. We are glad to 
see that a Canadian Illustrated Journal has 
achieved such a measure of success, and 
we certainly think that M. Desbarats, the 
very enterprising Editor, deserves the thanks 
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of the community for having projected and 
kept up this paper, which bids fair at no dis- 
tant day to rival the Illustrated London Ifews 
or the Graphic. There is no doubt but that 
M. Dcsbarats paper far surpasses any of the 
Illustrated Journals of our American neigh- 
bours, and should be well encouraged, which 
will tend further to its improvement 



Legal Gazette. Philadelphia. 

A recent number contains an eloquent de- 
fence of Mr. David Dudley Field, the well- 
known lawyer and law reformer in New York, 
from an article in the Westminster Review 
on the corrupt subserviency of some members 
of the United States judiciary to certain mem- 
bers of the Bar there. In the course of the 
article <he writer takes occasion to indulge in 
a little of the Anglo-phobia with which our 
neighbours are afflicted, saying that the British 
*' are signally unjust to everything American." 
The complaint that this country has generally 
made has been that the English are singularly 
partial to certain American institutions simply 
because seen at a distance, but at all events 
these remarks are singularly irrelevant, when 
the writer on the same page states, that the 
objectionable article was written by a Boston 
lawyer. 



The salaries of the Judges of a State Court 
are not liable to United States income tax. Cod- 
gre!>s has do power to impose such a tax upon 
the governmeut machinery of a Sovereign State. 



A Juryman finrd. — Judge Ludlow, of the 
Court of Common Pleas of Philadelphia, in sen- 
tencing a white man to pay a fine of $200 for 
refusing to serve upon a jury with a colored man 
at the present term, said : ** I am sorrj to see 
such an exhibition in a court of justice. While 
it is painful for me to inflict punishment upon 
you, it is necessary to teach jon where you are 
and what duty you owe. I shall be compelled to 
iropriHOD you until the fine is paid. You must 
understand, sir, that the law of the land has 
made the colored man your equal in the jury 
box, and while jou may not be pleased with it, 
you must obey the law. I shall order you into 
custody until you pay your fine, and I shall also 
imposie an additional fine of $200 every time you 
refuse to serve." 



A Chicago legal paper says that "a case was 
recently decided in Illinois upon the question of 
admitting atheists as witnesses in court. The 
testimony of a well-to-do merchant of that 
neighborhood was objected toon the ground that 
the witness was an atheiut. This the witness 
admitted, but affirmed at the same time that he 
coneidercd an oath binding on him. The jndge 



decided that, under the constitution, no one 
could be denied any civil right or privilege on 
account of his religious opinions." A cotempo- 
rary remarks that they would have thought the 
objection was that the witness had 720 religious 
opinions. 



Legal Aphobisms — The defendant's couni^el. 
in a breach-of-promise suit, havinjg argued that 
the woman had a lucky escape from one who had 
proved so inconstant, the judge remarked that 
** what the woman loses is the man as he oaght 
to be." Afterward, when there was a debate as 
to the advisability of a marriage between a man 
of 49 and a girl of 20, bis lordship remarked 
that ** a man is as old as be feels ; a woman as 
old as she looks. — Bench and Bar. 




RBPERBB IN CHAMBERS. 
THOMAS WARDLAW TAYLOR, of the City of Toronto, 
Esquire, Barrister-at-Law, to' be Referee in Cliambers of 
the Court of Chancery for Ontaiio. (Gazetted February 
25th, 1871.) 

NOTARIES PUBLIC. 
PETER PURVBS, of the Town of Brantford, Qentleman, 
Attomey-at-Law. (Gazetted January 14th, 1871.) 

FRANK C, DRAPER, and WILLIAM MULOCK, of 
the City of Toronto, Esquires, Barristers-at-Law, and 
BENJAMIN V. ELLIOT, of the Village of Exeter, Esquii-e. 
(Gazetted January 28th, 1871.) 

STEPHEN GIBSON, of the Town of Napauee, JAMES 
WATSON HALL, of the Town of Guelph, and JOHN 
ELLEY HARDING, of the ViUage of St. Marys. (Qazet- 
ted February 4th, 1871.) 

WILLIAM HENRY BARTRAM, of the City of London, 
Gentleman, Attomey-at-Law. (Gazetted 18th Feb., 1871.) 

WILLIAM LYNN SMART, of the City of Toronto, 
Esquire, Barrister-at-Law, JOHN McCOSH, of the Town 
of Paris, Gentleman, Attomey-at-Law, and JAMES W. 
MARSHALL, of the Township of Euphrasia. (Gazetted 
4th March, 1871.) 

WILLIAM NORRIS, of the Town of IngersoU, GEORGE 
MARTIN RAE, of the City of Toronto, GEORGE DEN- 
MARE, of the Town of Belleville, Esquu'e, Barrister-at- 
Law, FRANCIS W. LALLY. of the Town of Barrie, WM. 
BOGOS, of the Town of Gobourg, Gentlemen, Attorneys- 
at-Law, and DAVID EWING, of the Village of Dartford. 
(Gazetted 11th March, 1871.) 

JAMES LAMON, of the Village of Uzbridge, and GEO. 
SIMMIE PHILIP, of the Town of Gait, Gentlemen, 
Attomeys-at-Law. (Gazetted 25th March, 1871.) 

WILMOT RICHARD SQUIER, of theTownof Goderieh, 
GEORGE MOUNTAIN EVANS, of the Ctty of Toronto, 
and JAMES ALEXANDER McCULLOCH, of the T&wn 
of Stratford. (Gazetted 8th April, 1871 ) 

SAMUEL SKEFFINGTON ROBINSON, of tlie Village 
of Orillia, Gentleman, Attomey-at-Law. (Gazetted 15th 
April, 1871.) 

EDMUND HENRY DUGOAN, of the Village of Meafonl, 
and MICHAEL HEUSTOF, of the Town of Chatham, 
Esquires, Barristers-at-Law. (Gazetted 22nd April, 1871.) 

THOMAS DAWSON DELAMERE, of the City of To- 
ronto, WM. McKAY WRIGHT, of the City of Ottawa, 
Esquires, Barristers-at-Law, and JOHN R. AREELL and 
FRANCIS CLBARY, of the Town of Windsor, JLttorneys- 
at-Law. (Gazetted 29th April, 1871.) 



June, 1871.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIL~81 



DIARY FOR JUNE. 



1. 

«> 

««■ 

3. 

4. 

6. 
11. 
13. 
14. 

IS. 

20. 
24. 
25. 
26. 



Thur. Open Day. 

Frid. New Trial Day, Q. B. Open Day, C P, 
Sat. Easter Term ends. Open Day. 
SUN. Trinity Sunday. 

Tuea. Last day for notice on trial for County Court. 
SUN. Ut Sunday after Trinity. St Bamainu, 
Tues. General Session and County Court Sittings. 
Wed. Last day for Court of Revision flnt^y to re- 
vise Assessment Roll. 
SUN. Snd Swiday ofttr Trinity. 
Tues. Accession of Queen Victoria, 1837. 
Sat. St. John tlu Baptist. 
SUN. Srd Sunday of Ur Trinity. 
Hon. Lost day to declare for County Court, York. 



ifte %0rftl €mti^* 




AND 



MUNICIPAL GAZETTE. 



JUNE, 1871. 



AGENTS IN DIVISION COURTS. 

The question as to whether persons not 
Uelonging to the legal profession are entitled 
to have audience in prosecuting or defending 
Ruits for clients in Division Courts has, at 
length, heen adjudicated upon by the Court of 
Queen's Bench, as will be seen by the report 
of the case In re Judgs of the County of 
YorJcy in other columns. 

It is more than doubtful whether the appli- 
cation, which was for a prohibition, was in 
form sufficient, but the Court very properly 
decided to go at once to the real point at 
issue, and to settle which the rule was asked 
for. 

The result has been to deprive all sorts o^ 
unprofessional agents of the right they claimed, 
«nd in most Counties successfully, of repre- 
senting before the County Judges those who 
might entrust their business to them. 

A suggestion is thrown out by Mr. Justice 
Wilson, that in cases where professional as^ 
sistance cannot be obtained, and where injus- 
tice might otherwise arise (for example; if a 
suitor were incompetent to speak for himself, 
or necessarily absent from Court,and could not 
eoiploy professional assistance) the Judge has 
a right in his discretion, to allow some one, 
who is not a legal man, to act for the suitor, 
but this can only be in a very exceptional 
case, and the learned Ju^ge agreed with Mr. 
Justice Morrison, who delivered the judgment 
of the Court, that unprofessional persona 
have no heua standi as advocates in Division 
Courts. 



It may be a matter of discussion as to the 
inconvenience that may possibly sometimes 
arise from the ruling in this case, but thero 
can be no doubt that the allowance of incom- 
petent persons to conduct cases in Division 
Courts has been productive of much mischief 
in various ways, and has been one of the prin. 
cipal means of driving from these Courts, 
where most important interests are often adju. 
dicated upon, those who, from their education, 
and knowledge, are most competent to Repre- 
sent litigants, thereby lowering the status of 
the Courts and this to the great detriment of 
justice, and sometimes to the discredit of its 
administration. In addition, it is a simple v 
matter of right, that those who spend years of > 
their life in study should not be supplanted 
by ignorant, pretentious interlopers, whose 
chief claim to notice is often their unblushing 
effrontery. 

In some few Counties the Judges have fol- 
lowed a practice which the recent decision of 
the Court of Queen's Bench has shewn to have 
been the proper course to pursue. Judges, 
throughout Ontario will now have a rule to 
guide them, though the necessities of some 
exceptional cases may require the exeroiseof a 
sound discrotion as to whether, and how far 
they n^ay depart from it. 

In connection witb this subject, we direct 
attention to the remarks of a County Judge 
in Bngland, which will be found on p. 84 post 



WITNESS FEES TO REGISTRARS. 

Registrars of titles are as a class exceeding- 
ly tenacious of their rights. By united efforts 
they have succeeded at different times in mov- 
ing the Legislature to action^ and we have had 
amendment of the registration laws following 
upon amendment thereol But these func- 
tionaries seem to have left unprovided for the 
matter which constitutes the heading of this 
paper. 

By the late Ontario Act, 81 Vic. c. 20, 
s. 21, it is enacted that no Registrar shall be 
required to produce any paper in his custody 
unless ordered by a judge, upon which order 
a subpoena is to be issued in the usual way. 
This is in effect a statutory repetition of the 
rule of court: Reg, Oen, T. T. 1866, No. 81. 
But the act says nothing about the fees to 
which the officer shall be entitled upon the 
service of such subpoena, and to our certain 
knowledge no small squabbling has arisen at- 
various trials to determine whether 76 centS; 
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or $4 was properly claimable for the per diem 
allowance. 

The matter must be settled by reference 
to the rules of court regulating the allow- 
ance to witnesses. At common law the tariff 
fixed by the judges in pursuance of the 
Common Law Procedure Act, governs the 
practice. By that tariff the only persons en- 
titled to receive $4 a day are, (I) barristers 
and attorneys, physicians and surgeons, and 
then only when called upon to give evidence 
in consequence of any professional service 
rendered by them, or to give professional ad- 
vice; and (2) engineers and surveyors, and 
then only when called upon to give evidence 
of any professional services rendered by them, 
or to give evidence depending upon their skill 
or judgment. In all other but these excep- 
tional cases witnesses are entitled to no more 
than 75 cents if residing within three miles of 
the court house, and $1 if residing over three 
miles therefrom. These rules are binding 
upon individual judges, and nothing short of 
a rule of the full court either special, in the 
particular suit, or general, regulating the whole 
practice, can entitle any person to a larger allow- 
Mico.^ We find it stated in jRe Nelson, 2 Chan. 
Cham. Rep. at p. 253, that in a case of Ben- 
net V. Adams in 1859, Richards, C. J., ordered 
$4 to be £axed to a clerk of Assize who at- 
tended to give evidence in that capacity as a 
witness. So far as we can judge this order if 
appealed against would have shared the fate 
of the orders made by -one judge for extra 
counsel fees, as determined by the full court 
in Bam ▼. LasTur, 27 U. C. Q. B. 357. 

In Chancery the practice has been, both in 
England and Canada, to follow the Common 
Law tariff in the allowance to witnesses, --a 
matter of some surprise, considering the inde- 
pendent position which this court usually 
occupies (see Clark v. Gilly 1 E. & J. 19). 
We find, however, in the case already referred 
to, ^e Nelson, that the Common Law tariff 
is departed from. Special reasons are given 
by the late Chancellor for making a ]>4 allow- 
ance per day to the Registrar of the Surrogate 
Court 

This case is the stronghold of all public 
ofiBcors attending court under subpoena, and 
we shall therefore advert to the several 
reasons given for the extraordinary allowance. 
It is said (1) that the responsibility of the 
officer's position in keeping, searching for, and 
producing original documents should be re- 



garded; (2) the trouble and loss of time 
in addition, which often occurs in searching 
for and producing such documents ; (3) that 
in the case of an officer paid by fees, as he 
may be kept hours waiting in court before 
being called, he should be remunerated by a 
larger fee than is paid to ordinary witnesses. 
Now we do not doubt the power of the Court 
of Chancery, or a single judge of that court, 
to make special orders for the allowance of 
extra witness fees, but we submit that it would 
be beyond all measure better so to regulate 
the tariff that all occasion for making special 
orders should be done away with. By this 
means also the proper sum would be taxed or 
paid in the first instance, and the trouble and 
expense of an appeal from taxation, or of an 
application for a special allowance, would be 
avoided. 

"We do not quarrel with extra compen- 
sation being made to all public officials 
who attend as witnesses, if the courts think 
fit to alter the tariff in that respect, but while 
there is a tariff it should be adhered to. Novr 
we do not see that, in principle. Be Nelson is 
sustainable as laying down a general rule, ap- 
plicable, for instance, to registrars of titles. 
Apart from rules of court, the practice here 
would be governed by the old Statute 5 Eliz. 
c. 9, s. 12, and under that the principle is that 
the witness is not entitled to any thing for loss 
of time. He is entitled to travelling expenses, 
and if he is away from home for some time he 
is entitled to his expenses for maintenance 
during that time : Collins v. Gregory, 1 B. & 
Ad. 950; Collins v. Godfrey, 1 B. & Ad. 950 
Nokes V. Gibbon, 8 Jur., N. S., 282 ; s. c. 36 
L. J. Ch. 208 ; Lonergan v. Royal Exchange, 
7 Bing. 781. 

In this country there is no Chancery tariff- 
for witness fees ; the Common Law tariff is 
against the special allowance we. have been 
considering, and in the old law underlying the 
tariffs, responsibility, trouble and loss of time, 
and loss or diminution of official fees form no 
ground for compensation. 

Again we say that if the judges decide that 
public officers should receive the fees awarded 
to professional witnesses when called to give 
professional evidence, we shall be the last to 
object to such a scale of compensation. But 
one cannot fail to sec that the whole force of 
the reasoning in Re Nelson would warrant 
the payment of extra fees to every professional 
or scientific man called as a witness upon any 
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point, — for what doctor, surveyor or lawyer, 
is ever subpoenaed who does not aver that he 
is losing money in amending as a 75 cent 
witness ? 

It would be very proper to have a general 
overhauling of the tariff as to witness-fees. 
We doubt not if the Registrars unite their 
exertions once more, that the thing will be 
done. It would be a breach of professional 
modesty for lawyers to move in the matter, 
doctors have too much internecine warfare to 
attend to, surveyors do not seem to possess 
sufficient vitality to agitate: it rests upon the 
harmonious, well-disciplined, aggressive band 
of Registrars to make the onslaught. 



SELECTIONS. 



ARREST BY OFFICER WITHOUT 
WARRANT. 

No part of the law is of such importance as 
that which bears upon the security of life, 
and hence the vital importance of all that 
relates to the legality of arrests by officers 
without warrant, for in the struggles which 
occur death too oflen ensues, and the recent 
case before Mr. Justice Hannen, at the Hert- 
ford Assizes, illustrates the importance of the 
subject To resist an officer who is lawfully 
attempting to execute a legal warrant is, of 
oourse, unlawful ; and if the officer is killed it 
is murder, while if death is inflicted by him 
necessarily in enforcing the arrest or resisting 
attadk, it is justifiable homicide. If ao officer 
attempts to arrest unlawfully, either without 
any warrant at all (in o^ses where one is 
required), or with one which is invalid, the 
attempt is unlawful, and the same principle 
applies — that if he kills the person arrested, 
he is guilty of murder ; while if the person 
arrested necessarily kills him in resistance 
and defence of his personal liberty, then, in 
like manner, it is justifiable : (Simpson's ease^ 
4 Inst 333 ; Cro. Car. 5d7.> It may be laid 
«2own as a broad principle that in no case 
will the law justify homicide unnecessarily 
inflicted. But, on the other hand, where the 
law justifies the use of force, it justifies the 
homicide necessarily and naturally resulting 
from that lawful use of force. 

In the recent case the question arose thus : 
The prisoner was indicted for the murder of 
a police officer. There was a warrant against 
the prisoner for misdemeanor, and the officer 
had been instructed to execute it This of 
course must be taken to have meant that he 
was lawfully to execute it, and according to 
a case decided some years ago {Oalliard v. 
LoiXtoUy 31 L. J. 193, M. C), it could not be 
executed by an officer who had it not with, 
him at the time, in order to show it to the 
man and satisfy him as to the right to arrest 
him. The officer, though he knew of the 



warrant, had not got it with him at the time 
he met the prisoner, and, therefore, it is to bo 
presumed, did not attempt to arrest him on it 
— for that which is unlawful is never to be 
presumed — and there was no proof that he 
did attempt to execute the warrant, though 
the case for the prisoner was based on the 
assumption that he did. It did not appear 
that he knew the man, and called upon him 
to surrender, or attempted to arrest him. All 
that was proved was, that he was seen to lay 
his hands on the pocket of the man, in which 
was a gun, and that is quite consistent with 
the idea that he acted under Poaching Preven- 
tion Ace (25 k 26 Vict c. 114), which gives 
a power of seizure under circumstances of 
suspicion; circumstances which existed in* 
this case, as the man had just fired a gun off. 
However, the case for the prosecution was 
that the officer attempted an arrest under the 
warrant There was a protracted struggle, 
in the course of which the man struck two 
blows with his gun, which proved fatal. The 
prisoner's counsel, at the close of the case, 
submitted that an attempt to execute the 
warrant was illegal, as the officer had it not 
with him, and the learned Judge so held. 
Then it was proposed to rest the case for 
murder on the power in the Poaching Act, 
but the learned Judge most justly held that 
the case for the prosecution could not now* 
be re-opened and put upon an entirely new 
ground; but that it must stand as it did. 
Thus the case for murder failed, for, of course, 
as the case stood, the' attempt to arrest being* 
illegal^ the man had a right to resist it, and 
thus the offence could not be murder. The 
learned Judge, however, still thought that it 
was manslaughter, and so no doubt it would 
be according to the decisions if the homicide 
were not necessary to the resistance. But 
the learned Judge left no question for the jury 
on that point, and treated it as^a matter of 
law. JlLnd undoubtedly there are authorities, 
at all events dicta of eminent judges — one of 
which he quoted — which Might appear to sup- 
port bis view ; but on the other hand, there 
are authorities perhaps stronger still the other 
way, and they require to be carefully con-' 
sidered. The earliest case on the subject — 
that of the Pursuivant of the High Commis- 
sion Court, in the reign of James I. — is very 
strong. There the officer was known to have 
a warrant, and showed it ; but the person 
against whom it was durected drew his sword 
and killed the officer. And all the judges heldr 
that as the warrant was illegal, the act was 
self-defence; and the verdict was '4iot guilty:*' 
(8imp»on*8 ease^ 4 Inst 883. ) In another case^ 
in^ the reign of Charles I., where the officer 
had a Talid warrant, but attempted to executo 
it unlawfully, hy breaking into a house, and 
the owner, against whom the warrant watf 
executed, slew the officer ; it was held xsaCOh 
slaughter only, because he knew the officer; 
and that he liad the warrant, but it was 8ai4 
that, if he had not known his business' it 
would haye been justifiable : (Oro. Car. cited 
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1 Hale P. 0. 458.) Now in the {M'edeiit case 
there waa no eridence that the prisoner knew 
that there waa a warrant against htm, or 
that Uie officer had any authority to arrest 
him. And it appears that there were two 
struggles, and that the prisoner used no 
deadly weapon, but struck two blows with 
the butt end of his gun, flying as soon as he 
could, leaving the officer alive and able to 
walk, and (as was admitted) having no idea 
that he had inflicted a mortal wound. On 
the whole, it is impossible not to see Ihat 
according to the old law he wottkl -have been 
held justified. 

There are, however, more modern autheri- 
ties or dieta which require to be noticed, and 
to one of which -^though not to the latest — 
the learned Judge referred. In on% or two 
cases it has been said that it may have been 
so under the circumstances. In the case re- 
ferred to by the learned Judge, where the 
man unlawfullv arrested, wtthout any attempt 
to resist by other means, stabbed the officer. 
Baron Parke said that it was manslaughter, 
and that if he had prepared the knife for the 
purpose it would have been murder : (JUff. v. 
PaU$ne4^ 7 Car. Sn P.) But it is not easy to 
reconcile this with the older authorities, un- 
less upon the ground sii^^gested, that the use 
of the knife was not necessary for the purpose 
of resistance. It is to be observed, moreover, 
that in that case the officer did not die— the 
indictment was for cutting and wounding, and 
the very essence of the offence was the use 
of the knife, which, man against man, eould 
hardly be necessary in the first instance. 

There was, however, a very recent case^ to 
which the learned Judge did not refer, and 
which appears to have put the question on a 
very sensible footing. In that 4»se the Judge 
ftiled that if the violence used to resist the 
4ii|lawful arrest was no greater than was neces- 
sary for the purpose, it was Justifiable; other- 
wise it was manslaughter (£^. v. laekley^ 
4 F. & F.). According to thi^ ruling it ought 
to have been left to the jucy whether the 
violence was greater than neeessMpy to resist 
the arre^ and they ought to have been UAd 
that the man was entitled to resist the arrest 
by any means necessary for that purpose, 
and even to the extent of inflicting death, if 
the arrest could not otherwise be avoided. 
Whether in tiie ease of a.ppotraoted struggle 
the infliction of two blows with the-butt end, 
of a gun was a WMiton exc6BS of violence, 
would have been, for the. jury to determine ; 
but itisto be observed t{iat a man engaged in 
sooh a stniggle cannot measure very nicely' 
the force <tf -a blow, and it was admitted by 
the prosecution that the man did not think he 
iftad' killed the offieefi It appeared also that 
ho ran away^ as soon as he could. The ques- 
tion is whether, under these circumstances, 
it was a conclusion of law that the effect of 
striking those blows was manslaughter. 

No doubt the sufficiency of provocation is a 
<lueation tOr 'the Judge. And the learned 
Jttdge treated it as a question of provocation. 



But was it not according to the authorities a 
question of justiflcation ? If so, then unless 
there was wilful excess the man was entitled 
to an acquittal As it was, be had a sentence 
of fifteen years* penal servitude for a homicide 
in self-defence, just the same sentence which 
the learned Judge inflicted at Maidstone in a 
case of deliberate homicide oot of revenge. 
Both cases were treated as cases of mere 
provocation, and the distinction as to the use 
of a deadly weapon with intent to kill was 
apparently overlooked. In the poacher's case, 
however, according to the authorities, there 
was a question of justification arising out of 
self-defence against illegal violence. If so, it 
is manifest that there is an inconsistency in 
the judicial dieta on this most important 
subject — The Law Times, 



The County Court Judge of Norwich is 
entitled to tlie thanks of the Profession for 
his attempts to suppress the encroaching and 
objectional practices of non-professional per- 
sons issuing summonses in County Courts, 
and invoking the terrors of the law, as if they 
were duly qualified solicitors. At the last 
Norwich Court a Mons. Carlier was plaintiff 
in a case, and it turned out that the plaint had 
been ti^en out for him by a Mr. Samuel 
Dawson, jun., who was pot an attorney, but 
one of the Registrar's assistants. Upon this, 
his Honour called the attention of the Regis- 
trar, Mr. T. H. Palmer, to the irregularity, 
which was aggravated by the fact of Mr. 
Dawson having written a notice to the plaintiff 
in connection with the cause as if he were a 
solicitor. Unless, the learned judge said, Mr. 
Palmer was prepared to give a direct assurance 
that such a thing would not occur again, he 
would feel it to be his duty to report the 
matter to the Lord Chancellor; and if Mr. 
Palmer was not able to prevent his assistants 
from granting plaints to individuals forbidden 
by Act of Parliament to take them out, those 
assistants must be dismissed. The irregu- 
larity complained of had long prevailed at 
Norwich ; and while he held the position of 
Judge, he would endeavour that the business 
should be oonducted in strict conformity with 
the rules of Court Addressing Mr« Dawson, 
^e learned judge cautioned him in similar 
terms not to attempt to act as an attorney, 
stating that if he ever heard of a similar pro- 
ceeding as that which had been brought under, 
his notice that day, he should certainly report 
the matter to the law officers of the Crown ; 
and h« would thank the professional gentlemen 
. practising before him to keep him acquainted 
of any repetition of conduct so reprehensible 
as that tt]pon which he had animadverted. He 
tiiereupon ordered Mr. Dawson to leave the 
table at whidi he was sitting, and to remof e 
to some other part of the court, and struck 
out the case in which he had been concerned. 
Strong measures of this kind now and then 
will have a most salutary effect upon the con- 
duct of County Court business — Eng, paper. 
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MAGISTRATES, MITNICIPAL, 
INSOLVENCY in SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Bahjibuftot — EmoT ar Eholish Goxpobi- 
Tiox Died zh Colony. — Where * debt ariseB ia 
a coantry over which the Legislatare of another 
country has paramount jurisdiction, a discharge 
by the law of the latter may be effectual in both 
countries. 

Therefore, where a debt arose in Canada under 
a contract to be performed there, and the debtor 
obtained a discharge here under the Bankruptcy 
Act, 1861. 

Seld, that such discharge was an answer to 
an English action on the contract, for it was a 
discharge of an original debt, binding in Canada 
as well as here. 

Bat, where the action here was on a judgment 
obtained on such contract in Canada. 

JJtld, that a similar discharge obtained here 
after breach, but befoie judgment in Canada, 
was no answer to the action, for the Canadian 
judgment was final between the parties, and the 
defendant was estopped from saying that the dis- 
charge might (have been pleaded there — iSUtt t. 
McBenry. SUii and another ▼. MeHmty, 19 W. 
K. C. P. 603 ; 7 C, L. J. N. 8. 162. 



Tolls— Statutk.— By 8 Geo. 4, c. 126, s. 82, 
persons going to or retarning from ** their usual 
place of religious worship" are exempted from 
all toll on tarnpikes. A minister of the Primitiye 
Methodist Connexion had assigned to him, by the 
persons having authority, the services at F. on 
three Sundays in a quarter, and at four other 
places on other Sundays. Held, that he was 
exempt from toll in going to and. returning from 
F. on the three Sundays indicated. — Smith v. 
Barnett, LB 6 Q. B. 84. 

SIMPLE CONTBACTS A; AFFAIRS 
OF BVBBi: BAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Raiipioatioh— FoBOiD IirsfkuMiHT, Apomoir 
OP. — A forged instrument cannot be ratified by 
the person whose name is forged, and he cannot 
adopt it so as to make himself liable thereon. 

J. owed the plaintiff £20, and sent to him 
a promissory note for that amount, which pur- 
ported to bear, and was believed by the plaintiff 
to bear, the signatures of J. and the defendant, 
who was J.'s brother-in-law. 

Before the note became due the plaintiff met 
the defendant and mentioned the note to him. 



He denied the signature to be his, and the 
plaintiff thereupon said that it must be a 
forgery of J.'s, and he would consult a lawyer 
with the view of taking criminal proceedings 
against him. The defendant begged the plaintiff 
not to do so, and said he would rather pay the 
money than that the plaintiff should do so. The 
plaintiff then said that he must have it in writ- 
ing; and that, if the defemlant would sign a 
memorandum, he would take it. The defendant 
thereupon signed a document admitting himself 
to be responsible to the plaintiff for the amount 
of tho note. 

Bdd, (by Kelly. G.B , Channell and Pigott, 
BB.), first, that the foregoing document was no 
ratification of the forged promissory note, but 
an agreement on the part of the defendant to 
treat the note as his own and to become liable 
upon it, in consideration that the plaintiff would 
forbear to prosecute J., and that this agreement 
was against public policy and void, as founded 
upon an illegal consideration; and, secondly, 
that the foregoing document was no ratification, 
Inasmueb as the act done — that is, the forged 
signature to the note — i^as illegal and void, and 
that, although a voidable act might be ratified 
by matter subsequent, it was otherwise when an . 
act was originally and in its inception void. 

Beld^ (by Martin, B ) that the above docu- 
ment was a good and valid ratification of the 
forged note, and that the defendant was liable 
to pay to the plaintiff the amount thereof — 
Brook J, Book, 19 W. R. Exch. Ch 608; 7 C. L; 
J. N. 8. 168. 



Lamdlobd and Tenant — 1. D. was a lessee 
for years at a rent payable quarterly, and S. was 
mortgagee of the reversion ; D., having no notice 
of the mortgage, paid to his lessor the amoufit 
of two quarters' rent before any of it was due*; 
afterwards and before rent-day the mortgagee 
gave him notice to pay the rent to him. Btld, 
that the transaction between D. and the lessor 
wasnot a paysftent of rent due, and that D. must 
pay the rent to the mortgagee.—- /^^ NichoU* v. 
Saundirt, L. R. 5 C. P. 689. 

2. Covenant in a lease that the lessors would at 
all times during the demise maintain and keep 
the main walls, main timbersi and roofs in good 
and substantial repair, order, and condition. 
Beld (Maetin, B., dissenting), that an action on 
the oovenant could not be brought against the 
lessors without notice of the want of repairs. — 
Makin v. Walkinton, L. E. 6 Ex. 26; 7 C. L. .f. 
N. S. 128. 

8. A debtor assigned by deed, for the .beoe^t 
of .his oreditors, all his. personal estate to tlue 
defendant, who executed the deed and acted 
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under it. The debtor was a tenant from year to 
year of the plaintiff, but the defendant did no 
act to show bis acceptance of the lease. Beld^ 
that the lease passed to the defendant by the 
assignment, and that he was liable for the rent. 
^ White y. Hunt, L. R. 6 Ex. 32. 



Master AND Scryakt — 1. Actions for aseaalt, 
false imprisonment, and malicious prosecution. 
There was ** a scuffle" in a rail way -station yard 
between A. and two persons; W., the plaintiff, 
denied that he took part in it, but after he had 
left the station and was walking away he was 
delivered inco cubtody by A. A. was a constable 
in the employ of the defendants, under a rule by 
which he might ** take into custody any one 
whom be may see commit an assault upon an- 
other at any of the stations, and for the purpose 
of puMing an end to any fight or affray ; but this 
power is to be used with extreme caution, and 
not if the fight or affray is at an end before the 
oOQStable interposes." Ileldf that the act of A. 
was beyond the scope of his employment. 

The (lefendants' attorney appeared to conduct 
the prosecution of W. The depositions of A. 
and other serrants of the company contained 
evidence of violent assaults upon them .in the 
exercise of their duty. Ileldf that there was no 
evidence of ratification, it not appearing that the 
original act was done on behalf of the company, 
nor that ih« attorney knew of the circumstances 
of the imprisonment ; held also, that the onus 
was on the plaintiff to shew absence of probable 
cause, and there was no proof of it. 

S. took part in the struggle above mentioned, 
and was wrongfully given into custody by A. 
Heldf that there was evidence that A. was acting 
within the scope of his employment. — Walker 
T. South Eastern Railway Co. ; Smith v. Same 
defendants, L. R. 6 C. P. 640. 

2. The defendant owned a vessel, and employ- 
ed E., a stevedore, to unload it. K. employed 
other laborers, and among them the plaintiff and 
D., one of the defendant's crew, all of whom 
were paid by E. and were under his control. 
While at work the plaintiff was injured by D.'s 
negligence. Held, that D. was acting as E.'s 
servant, and that the defendant was not liable.-^ 
Murray r. Currie, L. R. 6 C. P. 24. 



NEaLTGBMCB. — Servants of a railway company 
left cut grass and hedge trimmings by the side of 
the railway for a fortnight ; the sum'mer was 
exceedingly dry, and a fire caught near the rails 
shortly after the passing of two trains, and a 
strong wind bloating at the time, ran across a 
stubble-field for two hundred yards, crossed a 
road, and set fire to the plaintiff's cottage. Held, 



that there was evidence for the jury that the 
defendants were negligent in not relieving the 
cuttings, and that the fire originated from sparks 
from the engine ; aleo, that they were responsi- 
ble for the natural consequences of their negli- 
gence, and the distance of the cottage from the 
point where the fire originated did not affeet 
their liability. — Smith v. London and South Wes- 
tern Railway Co., L. R. 6 C. P. (Ex. Ch.) 14; 
s. c. L. R. 5 C. P. 9S ; 4 Am. Law Rev. 717 ; 
7 C. L. J. N. S. 102. 



Patent. — A chignon-maker obtained a patent 
for the use of ** wool, particularly that kind 
known as Russian tops, or other similar wools or 
fibre, in the manufacture of artificial hair, in 
the imitation of human hair, and also in the 
manufacture of crisped or curled hair for furni- 
ture, upholstery, and other like purposes." 
Held, that the specification was too extensive; 
also, that the simple use of a new material to 
produce a known article is not tbe subject of a 
patent. — RushtonY. Crawley, L R. 10 Eq. 522. 



Railway.— When land is taken from a railway, 
no cUim of statutory compensation can be made 
in respect of damnge for which the claimant 
would not have had an action if the Railway Act 
had not been passed. The damage must be 
damage done in the execution of the works, and 
not afterwards when the railway is completed; 
and anticipated damages from noise of trains and 
smoke, which may accrue hereafter, are not 
proper subjects of compensation before they 
hnppen. — City of Glasgow Union Railway Co. v* 
Hunter, L. R. 2 H. L. Sc. 78. 

ONTABIO BEPOBTS. 
QUEEN'S BENCH. 



In bs Thk Judge of the County Court of 
THE County of Yobk. 

Division Courts — Unprofessional Adtocates. 

Only barristers and attorneys, to the exclusion of unpro- 
fessional persons, are authorized to conduct or carry on 
litij^tion for others in Division Courts, as well as all 
other courts in Outario. 

Per Wiison, J., that courts have a discretion to x^ennit 
others than professional persons so to act in cases of 
great necessity, if professional assistance cannot be ob- 
tained. 

Qucsre whether attorneys can act as advocates in Division 
Courts. 

[Q. B.', Easter Term, 1871.] 

This was an application made by and on the 
behalf of Robert M. Allen, a barrister, calling 
upon the Judge of the County of York, and the 
junior Judge of the same county, to shew cause 
why a writ of prohibition should not issue, com- 
manding them to refuse audience to one Joseph 
Cupples and one G. D. James and others in tbe 
conducting or defendin'g the causes of suitors in 
the Division Courts of the County of York. 

The application was based on an affidavit of Mr. 



June, 18T1.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIL— 8T 



Allen, that the persons nnmed and others were in 
the h^ibit of attending the First Division Coart 
of the County of York, and acting as advooates 
contrary to law, in prosecuting and defending 
cases, examining witnesses, <&c., to the injury of 
members of the Bar and attorneys, and to the 
detriment of the general public: that he, Mr. 
Allen, frequently objected to such unprofessional 
persons being so engaged : that the same waR 
brought under the notice of the said judge and 
junior judge, accompanied by a memorial numer- 
ously signed by both branches of the profession 
in the City of Toronto, praying that such un- 
professional persons should not be recognised or 
permitted to act as advocates in the Division 
Courts, but without effect ; and that the persons 
named in the rale would continue to act as such 
Advocates unless prevented by judicial authority. 
Daring last term, CS. Patterson shewed cause, 
taking several preliminary objections to the form 
of the application and the grounds of the motion, 
and Mr. Allen supported his rule. 

Morrison, J. — We do not think it neces- 
liary, in this case, to consider the pieliminary 
objections, as the object of this application 
was to obtain the opinion of the Court upon 
the right of persons, not being barristers or 
attorneys, to practice in the Division Courts, 
in the prosecution and defending of suits. Mr. 
Patterson referred us to several sections of the 
Division Courts Act, Con. Stat U. C. cap. 19, 
as indicating that unprofessional persons were 
not prevented from conducting causes in those 
courts. We find that in the 84th sec. it is enacted 
** On the day named in the summoi^s, the defen- 
dant shall in person or by some person on his 
behalf, appear in the court to answer ; and on 
answer being made, the Judge shall without fur- 
ther pleading or formal joinder of issue, proceed 
in a summary way to try the cause,'* and in the 
106th section it is stated, ** The judge in any case 
beard before him, shall openly in Cdurt, and as 
soon as may be after the hearing, pronounce his 
decision; but if he is not prepared to pronounce 
a decision insianter^ he may postpone judgment 
and name a subsequent day and hour for the de- 
livery thereof in writing, at the clerk's office, and 
the clerk shall then read the decision to the par- 
ties or their agents, if present," and by the 109th 
section ** The Judge may in any case, with the con- 
sent of both parties to the suit, or of their agents, 
refer the matters .in dispute to arbitration ;" and 
in section 1 1 4 it is provided that ** in cases where 
the plaintiff does not appear in person or by some 
person on his behalf, &c., the Judge may award 
costs to th« defendant, d^c. ;'' anl by section 139 
** the clerk shall, upon application of the plain- 
tiff or defendant (or his agent) having an unsa- 
tisfied judgment in his favor, prepare a transcript 
of such judgment, and hhall send the same to the 
clerk of any other Division Court, &c." These 
ore the only sections of the Act which contain 
any expressions referring to agents or persons 
acting on the behalf of suitors. 

Now, with reference to sections 106 and 139, 1 
see DO reason from the very nature of these pro- 
visions, that the person who may attend in the 
one case or makes the request in the other, need 
be a barrister or an attorney ; but with respect to 
the other sections, they appear to me to haVe 
relation to persons who are duly authorised to 
praelice aa barristers and attorney sAu her Majesty's 



Courts ; particularly when we come to consider 
the provisions of the statute respecting barristers- 
at-law. Con. Stat. U. C, cap. 34, and that re- 
specting attorneys-at-law, in cap. 33 of the same 
statutes — the former passed many years before 
the Division Courts Act, and the latter several 
years after. It seems to me clear that no per- 
sons can solicit or defend any action or suit in 
a Division Court, other than barristers or attor- 
neys duly qualified. The first section of the Act 
respecting barristers, enacts that only certain 
persons and no others may be admitted to practice 
at the Bar in His Majesty's Courts of Law and 
Equity in Upper Canada. 

The effect of this statute was much discussed 
in the case of In re Lapenotiere, 4 U.C Q.B. 492 ; 
the question in that case being whether an attor- 
ney was entitled to be heard as an advocate in 
the then District Courts, which had not a juris- 
diction as extensive aftthe the Division Courts — 
and the majority of the judges of the court held 
that attorneys could not be heard, by reason of 
the Stat. 87 Qeo. 3» cap. 18, which is consolidated 
by cap. 34} Macaulay, J , in giving judgment, 
gays, ** The statute enacted that no person (sub- 
ject to certain exceptions, not including attorneys) 
should be permitted to practice at the bar of any 
of his Majesty's courts, &c. It does not appear 
to me that an attorney, not a barrister, can, as 
of right, claim to be heard as an advocate in the 
District Courts in the face of this express pro- 
hibition, if such Courts come within the denomi- 
nation of ' any of his Majesty's courts in this Pro- 
vince.' All courts of record are the King's Courts, 
and the statute 8 Vie. cap. 13, in creating the 
District Courts, establishes them as courts of 
law and record ; and see. 48^ empowers them to 
fine and imprison." 

Now by 32 Vio. cap. 23, (Statute of Ontario,) 
all judgments in the Division Courts shall havei 
the same force and effect as judgments of 
Courts of Record, which is in other words con- 
stituting them Courts of Record ; and they 
have, by section 182, power to fine and im- 
prison. But when we come to look at the act 
respecting attorneys, passed several years after 
the passing of the Division Courts Act, the lan- 
guage of that statute is so clear, that there is 
little room to doubt the intention of the Legis- 
lature, as expressed in the first section, which 
enacts ** Unless admitted and enrolled and duly 
qualified to act as an attorney or solicitor, no 
person shall, in Upper Canada, act as an attorney 
or solicitor in any superior or inferior court of 
civil or criminal jurisdiction in law or equity, or 
any court of bankruptcy or insolvency, or beforje 
any justice of the Peace, or as such sue out any 
writ or process, or commence, carry on, solicit 
or defend any action, suit or proceeding in \h» 
name of any other person or in his own name." 
These words are as large and wide as they pos- 
sibly can be made ; and, as indicating the comprc*. 
hensiveness of the intention of the Legislature,, 
unprofessional persons are prohibited from soli- 
citing or defending any proceeding before & 
Justice of the Peace. 

It has been suggested that as there are 
no pleadings in the Division Court, there wi^s 
no necessity for the services of a professional 
gentleman, and that any person might act for 
another in cases in those courts. The sam.o 
observations might be applied to proceedings 
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before a jaBtlee ; bat we see the Legislatare 
expressly prohibiting the emplojmeot of un- 
qaalified persons in such oases, and it majr be 
suggested as a strong reason whj snoh a rale 
should prevail in IH?ision Courts, that the eases 
in those courts may be tried bj a Jury at the re- 
quest of either of the parties. Oa the wholo, 
from the express language used by the Legisla- 
ture in the statutes referred to, I think it is 
•manifest that the Legislature intended that only 
barristers and attorneys should be authorised to 
conduct or carry on in any court, any kind of 
litigation, and that consequently no professional 
persons are not entitled to have audience in the 
prosecuting or defending suits in the Difision 
Courts. 

As this rule was granted for the purpose of 
haviog the point discussed and an expression of 
the opinion of the court obtained, we assume 
that it will not be necessary that any further 
steps should be taken. 

Wilson, J. — The Attorneys' Act is very direct 
and positive in its terms, and prbhibits any one 
from acting as an attorney or solicitor, unless he 
has been duly admitted, enrolled and qualified. 

The Barristers' Act, C. 8. U. C. ch 84, is 
differently worded. It declares that " the fol- 
lowing persons and bo others nay be admitted to 
practice at the bar. in her Majesty's courts ef 
law and equity in Upper Canada." And it pro- 
rides the class of persons who shall be so 
admitted. 

The expression admtted ia that Act appears lo 
me rather to mean who shall be admitted to the 
bar, th«t is, by the Law Society, to practioe at 
the bar. Section 1 of o^. 88 provides that the 
Law Society and the Benchers thereof shall hare 
the power ** to call and admit to the practice of 
the law as a barrister, any person duly qualified 
to be so admitted, &o. And the term appears to 
be used in that sense throughout chapter 84. 

The 87 Geo. III. oh. 18, sec. 6, which has been 
coneolidated by oh. 84, sec. 1, enacted ** That no 
person other than the present practitioners and 
those hereafter mentioned, shall be permittid to 
practice at the Bar of any of His Majesty's 
Coufts in this Provinoe, &o." And when the 
word admitted is used in that act, it is used with 
reference to the admission of the person into 
and by the Law Society. 

The word admit has not quite the same signi- 
fication as permit. The Law Sooiety may admit 
into its body those gentlemen who are to prac- 
tice at the bar. The law does not, or the judge 
or other judicial person presiding for the timo 
being shall not, permit any one who has not 
been so admitted, to practioe at the bar. 

It may therefore be, notwithstanding this act, 
that a judge might, in case of great necessity 
permit persons who were not barristers, to =act 
before him It is certainly within the power of 
the English Courts to allow such persons to act 
as counsel in the matter before them as they 
please; the Setyeants' case, 6 Bing. N. C. 187, 
232, 235 ; OoUier t. Hiekt, 2 B. & Ad. 662. And it 
is said in Roger North's Life of the Lord Keeper 
Ouilford, that when the Seijeants of the Common 
Pleas would not moye when called on, hariug 
taken ofi'enoe at some action of the court which 
interfered with their monopoly, the Chief Justice 
said to the attorneys who were present, **And do 
you attorneys come all here to-morroW| and care 



shall be taken for your dispatch — ^aod rather 
than fail we will hear you or your clients or the 
barristers-at-law, or any person that thinks fit to 
appear in business, that the law may hare its 
course." See also Campbell's Liyes of the Chan- 
cellors, Vol. 8, p. 861. 

It can only be a case of great necessity which 
will warrant a departure from the general, ap- 
proved, and settled practioe of the courts. The 
policy of the legislature on this subject has 
plainly been to exclude all unqtwlified and non- 
professional practitioners, and judges should 
giye effect to that legislation. In Tribe ▼. 
Winfffield, 2 M. & W. 128. it wm said by the 
different judges ** They could ne?er lend their 
authority to support the position that a person 
who was neither a barrister nor an attorney, 
might go and play the part of both ; and that 
in such a case there was none of that oootrol 
which was so useful where counsel or attorneys 
were employed." It is howe?er clear law that 
" any person, whether he be a professional man 
or not, may attend as a friend of either party, 
may take notes,may quietly make suggestions and 
give advice." Collier v. ffieks, 2 B. & Ad. 662, 668. 

I agree in the conclusion my brother Morrison 
has expressed. The rule will be absolute, hot 
it is not to be taken out of the office without the 
further order of the court. 



COMMON PLEAS. 



MooBi T. Thi CoapORATioir or thb Township 

or ESQUKSINO. 

DedicMUm of highway— User hy puhHcStopphge by by-law. 

Where a road was laid out over land by the owners thereof, 
and was so used by the public, without interruption for 
80 or 40 years. 

Htldt that it had become a public highway, and could not 
be stopped up by by-law of the municipal council, par- 
ticularly at l£e instance of a purchaser from one of such 
owners of the land, with knowledge, too, on his part, of 
the existence of the road. 

[21 U. C. C. P. 277.] 

In Michaelmas Term last, MeGreffor obtained 
a rule tdtii to quash by-law No. 211, passed 25th 
July, 1S70, to stop up the highway or allowance 
for road situated at or near the limit between 
lots 81 and 82, 2ad concession of Esquesing, on 
the ground that the same was illegal under sec. 
820 of the Municipal Act, and ultra vires, and 
on grounds disclosed in affidavits and papers. 

A large number of affidavits were filed. 

The by-law stated that the road between 31 
and 32 was not an original allowance, nor bad 
any compensation been given in lieu thereof, and 
enacted ** that the travelled road through Mr. 
Cummings' land, situate on or near the limit 
between lots 81 and 82, 2Dd concession of Es- 
quesing. shall be and the same is hereby stopped 
up." 

Lot 82 was the Isst lot in Esquesing, and the 
town line between Esquesing and Erin bounded 
that line on the north. The road stopped up 
ran on the south side of 82, between it and 81, 
the width of the lot being between the two roads, 
which were parallel. It ran from one concession 
to the other, east and west. But tho portion 
stopped, t. e., the portion through Gummings's 
land, was only half the depth of the oonoessioo 
between the east halves of 81 and 82 ; the re- 
mainder, between the west halves, was left open. 

It was sworn that in April, 1886, Hamilton 
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Walker was possessed of the west half of 81, 
Robert Bedford of the west half of 82, and 
Thomas MoCoj of the east half of 82 ; that be- 
fore that time th« road between the east haWes 
had been trayelled; that a writing, produoed, 
WR8 theo execated bj Wallier, Bedford and Me- 
Coj, in .these words : ** Whereas it is thought 
Dpcessarj that a road shoald be opened across 
the 2nd concession of Esqaesing between lots 81 
and 82 of the same, w«, that is to say, Hamilton 
Walker, owner of the west part of 81, Robert 
Bedford, owner of the west of &2, and Thomas 
McCoy of 82, east of said 2nd ooaoessioo, we, 
the abo?e-mentioned Hamilton Walker, Robert 
Bedford, and Thomi^s McCoy, do promise and 
agree to gife each a part for the purpose of 
opeuiog the same; that Is, Hamilton Walker 
one rod in width from the ooncedsion line, be- 
tween 1st and 2Qd to the centre of said 2od con- 
cession; likewise Robert Bedford one rod in 
width from line between the Ist and 2nd conoes- 
tioD to the centre of said 2nd concession ; and 
Thomas McCoy two rods off his lot, if the owner 
of 3 1 shonid not be willing to gife a part for the 
purpose of haTing said road opened. In witness, 
&c , set par hands, 12th April, 1886." (Signed 
by the three.) It was sworn that when the writ- 
ing was given, the whole was formally opened, 
and had ever since been used. 

John Cnmmings, who petitioned for this by-law, 
and who had since its passing stopped up the 
road, owned 26 acres of the east half of 82. off 
which McCoy, the former owner, thus dedicated 
the road. He also owned the east half of 81 
south of the road. 

Barrison, Q C, shewed cause, the defence set 
up for the by-law being that it was considered a 
private road, and was only to be used till the 
town line was opened ; that the town line had 
been opened, and the manioipality had also 
caused a road to be opened parallel to this road 
between lots 2S and 27, in 2nd eoncessioh, for 
the convenience of the pnbiic. 

Cumminge swore that in 1840 he pnrebased 81 
in 2iid conoession from one Jones, and his deed 
euntained no reserTation of any road: his lot 
was then wild. He did not deny bat that the 
road in question was then in existence and used ; 
but he swore that eighteen or nineteen years ago, 
when be cleared up to the line, he made some 
alterations in the road, which was ** accordingly 
moved to its present position " la 1 846, he said, 
he bought the south-east 25 aeres of 82 from 
Thomas McCoy, the deed containing no reserva- 
tion ; that he always oonsidered he had the 
right to stop the road, bot said he did not intend 
doing so till the town line was opened. 

It was also sworn that at different times when 
the pathmasters were doing statute labour on 
the road, he forbade them putting stones on it 
or making holes in it ; and his son swore the 
p<ithmasters submitted and did not do so. though 
it very clearly appeared that no attempt was 
ever made to esereise any right to obstruct or 
interrupt the use of the road. His son also 
iwore that most of the road was on the lot 81, 
bought from Jones', and only a small portion on 
82, bought from MoCoy. 

A large portion of the aflMarits on the defence 
went to shew that it would be as oonvenient or 
nearly as convenient for the persona residing 
west of the road to go round by the town line as 



to go straight to the east. This was strongly 
denied by the applicants. 

McGregor and Guthrie, eontra. 

The following cases were cited: Regina ▼. 
Plunkett, 21 U. C. Q. B. 686; Borrouman t. 
Mitchell, 2 U. C. Q. B. 166 ; Dawet v. Hawkins, 
4 L. T N. 8. 288 ; Chapman t. Crippe, 2 F. & 
F. 864 ; Selb^Y. Got Co., 80 Beav. 606 ; HolmcB 
T. Goring, 2 Bing. 76 ; Oshorh i: Wise, 7 C. & 
P. 761 ; Carrick ▼. Joknton, 26 U C. Q. B. 66 ; 
R^ina t. Philiips, L. R. 1 Q B 648. 

Hagabtt, C. J.— It is clear that this road was 
not an original allowance, but has been a public 
travelled road for between thirty and forty 
years. The town line parallel to it being over 
rough land, remained for many years unopened 
till lately, and this road was used, it is sworn, 
as the regular high road from Toronto to Guelph. 
Statute labour seems to have been usually done 
upon it, and the farmers to the west seem to 
have used it extensively as their road to Acton 
village and station. 

It seems to me that the evidence of this road 
having acquired the legal character of a public 
highway is irresistible. It was first used as a 
road ; then we And the three owners, thirty-four 
years ago, in writing* declaring there was to be 
a read there, and each agreeing to give a portion 
of his land for that purpose. It is quite true 
that Jones, from whom Cummiogs purchased, in 
1840, the east half of 81, does not appear to 
have done anything in the matter ; but McCoy, 
who owned 81 on the north of the Jones lot, 
agreed to give double the width given by the 
other two if the owner of 81 should not be will- 
ing to give a part for that purpose. 

Then, in 1846, Cummings purchases from Me- 
Coy the south 26 acres of 81, off or along which 
McCoy, his grantor, had already appropriated 
the allowance for the road, and dedicated it to 
the public as formally as he could. 

It matters little, I think, that McCoy, in the 
deed to Cummings, did not expressly reserye 
this. The road was then open and travelled, 
and was always dearly in the knowledge and 
sight of Cummings^ who then owned on both 
sides of it. 

His declared opinion that it was only a private 
road or that he had the right to stop it or would 
stop it when the town line was made passable, 
cannot avail. It could not matter much to him 
that most of the road may or may not be on the 
MoCoy part. When he took from McCoy the 
latter had dedicated two rods wide off his lot for 
this road. , 

The evidence, also, as to statute labour being 
usually done on it, is clear. 

I think the ease of Regina y. Plunk£tt,2\ U. C. 
Q'B. 686, cannot help the defendants. It was 
what was called *'a trespass road," running 
diagonally aerosa some lots on the H umber 
plains ; in the view of the Court ** only a- tempo- 
rary substitute for the proper allowance, which 
ran alongjiide of the lot," and that there was not 
sufficient evidenea of dedication. 

It cannot be pretended (bat this road cornea 
under the elase of ** trespass roads," running as 
near perhaps as the Irregularities of the ground 
of the public allowanoe for road will permit, or 
of the *' abort eute" often made across unen- 
closed land, atvd used for years by the publie 
with the permission of the owner till he fiads it 
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convenient to fence in his property and leaTe 
the pablic to tbe ]egal allowances. See also 
Borrotvman ▼. MitckeU, 2 U. C. Q. B- 165. 

All such cases should be dealt with in a lib- 
eral spirit and with a doe regard to the customs 
and necessities of a new countrj, where roads 
are in their iufanoj and much land unenclosed. 

Here the origin of the public user and the ex- 
press dedication by the owners is established. 

In Dawes y. Hawkint, 8 C. B. N. S. 848, an 
adjoining proprietor bad illegally stopped up an 
ancient highway without interference by the 
owner of the soil. He substituted for it a new 
road which tbe public used oTer twenty years ; 
then the obstruction on the ancient road was 
remoTed, and the owner of the soil of the sub- 
stituted road shnt it up. 

Sir W. Erie's judgment fully discusses the 
l.«iw. He held there was no sufficient user of the 
substituted way. from which a jury could infer 
a dedication : '' The user of tbe line of deviation 
over tbe adjoining land by reason of a wilful 
obstruction is no more the user of a deviation 
over ndjoiDing land by reason of the highway 
being fuundernus. I know of no decision and no 
principle making a distinction between a road 
impassable by non-feasance, that is, neglect to 
repair, and a ^oad impassable by misfeasance, 
that is, by a ditch and bank wilfully made.'* 

Byles, J.: *<It is clear there can be no dedi- 
cation of a way to the public fur a limited time, 
certain or uncertain. If dedicated at all it 
must be dedicated in perpetuity. It is also an 
established maxim, ** once a highway always a 
highway," for the public cannot release their 
rights, and there is no extinctive presumption or 
prescription. ''^ "^ It was plain the public had 
never used the deviating track, except when they 
were shut out from the true ancient highway. 
The public user, therefore, was referable to the 
right of the public to deviate on to the adjoining 
land whenever the owner of the soil illegally 
stops a highway." — Absor v. French, 2 Show. 28. 

I have quoted from this judgment to illustrate 
the marked distinction between the case before 
us and the common case in this country, already 
noticed, of a line deviating from, or used close 
to, or adjoining as near as practicable, a road 
allowance unopened or impassable. 

I am clearly of opinion that the road stopped 
up by this by-law was in every sense a public 
highway. 

The question remains as to the right to stop 
the highway. 

The Act of 1849, 12 Vic ch. 81, sec. 31, sub- 
sec 10, gave power to open, &c., any new or 
existing highway, road, <&c. 

Sec. 187 absolutely forbade the stopping up 
of any original allowance for road. 

20 Vic. ch. 69 (1867), sec. 2, allows the mani- 
cipality to stop up and sell the original allow- 
ance, and sec. 7 introduces, as I believe for the 
first time, tbe provision that it should not be 
lawful to close up **any public road or highway, 
whether such road or highway be an original 
road allowance or a road which has been opened 
by Quarter Sessions, County or Township Coun- 
cils, through any land by which any person 
shall be excluded from ingress or egress to and. 
from a place, of residence over the said ro id ; 
but all such roads shall remain open for the use 
of the person who shall require the same." 



In the Consol. Statute of 1839, ch. 54, sec. 
318, and in tbe Municipal Act of 1806, cap. 51, 
sec. 320, the clause, slightly altered, readd thus: 
** No Council shall close up any public rond or 
highway, whether an original allowance or a 
road opened by the Quarter Sessions, or any 
Municipal Council, or otherwise legally e<^tab- 
lished, whereby any person will be excluded 
from ingress and egress to and from his land or 
place of residence over such road, but all such 
roads shall remain open for the use of the per- 
son who requires the same." 

We are called on to place a construction on 
this clause, so far as I know, for the first time. 

The power to stop up a road was before the 
court in Johnston v Reesor, 10 U. 0. Q B lOl. 
This was prior to the passing of the act as to 
egress and ingress Sir J. B Robin<«on says: 
** Here was a road first allowed at an early period 
as a mere accommodation to the immediate neigh, 
hours, for enabling them to pass through private 
property, by a short road, from one concession to 
another, instead of going round by the nearest 
public allowance when the ground might have 
been wet or unfavourable. It may be very rea- 
sonable, afterwards, when the township becomes 
cleared and populous, and roads can be made 
more easily, to relieve th? proprietor of the land 
from the disadvantsge of having the tborougbf>ire 
through his property, and to have only the pub- 
lic allowance." 

It would seem that the municipality then hftd 
unlimited powers to stop all highways not being 
original allowances. Then the Act of 1857 ex- 
tended their power over original allowances, and 
added the restrictive clause as to ingress and 
egress, applicable to all roads legally estab- 
lished. Are we to construe this clause as appli- 
cable only to cases where, by shutting up a road, 
ingress and egress would be totally barred? 
This would eonfine the restriction to cases chiefly 
where the road to be stopped was what is com- 
monly called a cul-de-sac . 

Under the usual system of laying out roads in 
this country there are not many cases where a 
person would be excluded from ingress and 
egress to and from his land by the stopping of 
any one road. He would generally have an ap- 
proach by going round by another road. Small 
holdings could of course exi^t along a road cnt 
across lots from one concession line to the other, 
where the stopping up of such road might effeo- 
tually cut off tbe owners of such holdings. 

In the case before us it does not appear that 
by the stoppage of this road any persons will be 
completely ( ut off from ingress and egress, but 
the affidavits shew that a very serious inconve- 
nience and injury must be done to them by forcing 
them to make a circuit of nearly a mile longer 
to reach the village of ^Acton and the railway 
station. 

We can see no shadow of justice in the course 
taken by the council. Mr. Cummiogs has no 
right to complain. ' He bought his land from tbe 
man who had already expressly dedicated a por- 
tion to the public, and the road was there, visi- 
ble to all. If councils hav^ power to rhut up 
such a road as this road, the general result mar 
be most serious. A person desirous of selling 
off a portion of his land in small building lots. 
or of having a short access from a valuable mill 
to a railway station, might pny a large sum of 
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money to ftn intervening proprietor to open a 
pablic road across his lot. After this had been 
doDe, and the road established as a legal high- 
way, the council might interpose and shut it up, 
telling the sufferer tiiat he might still enjoy in- 
gress and egress to his property, to mill or mar- 
lict'i ^y going one, two, or three miles round. 

In view of this possible injustice, I desire to 
construe the clause as strictly as I can against 
tbe power of the council. 

The legiHlatare says, in effect. ** You must not 
stop any road whereby any person will be ex- 
cluded from ingress and egress to and from his 
lands or place of residence over such road^ If, 
then, such a road be stopped, most certainly all 
persons must be excluded from ingress and 
egress to or from their lands over that road. 
There can be no ingress or egress over a stopped 
np road. Therefore, I presume all persons who 
came into their lands directly from that road, or 
passed from their lands directly on to that road, 
are to be protected. This would leave all per- 
eons who merely used the road as a convenience, 
hot bad no lands abutting thereon from or to 
vbich ingress or egress would be effected, with- 
out the protection of the clause. 

'ibe stopped road extended westward to the 
north- east angle of the Moore's lot, and the 
south-east angle of Lachlan McMillan's lot- Ac- 
cording to the plan before us, either of these 
proprietors could pass directly from this corner 
of his lot to the road. In this way are they not 
within the letter of the protection ? They un- 
doubtedly have ingress and egress to and from 
their lots without this- road, but they also had it 
oner (hit road. It may be mathematically inex- 
act to speak of substantial ingress and egress 
between two figures whose only point of contact 
is at the apex of a right angle of each. Practi- 
cally, we know that, in a ca.«e like this, there 
may be such passage, especially as McCoy gave 
two rods off his lot, which would leave the road 
one rod at least north of the north line of the 
road given by Bedford and Walker. 

The law undoubtedly needs - amendment, as 
any construction of this clause may produce 
most unlooked-for results. If this construction 
of the clause be correct, the by-law cannot be 
supported, at all events as against the rights of 
the parties referred to. 

Therefore, as far as the municipality was con- 
cerned, there was no just ground whatever for 
closing this road, laid out as it was and dedi- 
cated to the public by the owners of the land. 
It seems to have been passed solely to serve the 
interests of Mr. Cummings. It is not necessary 
tor us to discuss the possible distinction between 
the rights of individuals whose ingress and egress 
m«y be affected, and that of the general public: 
it is enough to decide that this by-law, in its 
present shape at least, cannot be supported. 

The council evidently acted under a mistaken 
idea as to Mr. Cummings' rights. Even if we 
did not feel ourselves at liberty to quash the by- 
law, I will give the council the credit of assu- 
ming that they would gladly repeal it on being 
pointed to the absolute injustice done by its 
enactment. 

GwTNNB, J. — The persons who originally, in 
1 836, gave land off their respective lots for the 
purpose of the road in question, and dedicated 
it to the public, did so, in my opinion, not 



merely for a dedication to public uses but for 
the special and peculiar accommodation and 
benefit of themselves and the owners, for the 
time being, of the respective lots; and if no 
public labor or money had ever been laid out 
upon the road, I am of opinion that each pro- 
prietor of the lots 31 and 82, after more than 
twenty years user of such road, would have 
acquired the right and easement of insisting, as 
against each other, upon the road being kept 
and maintained open, and the municipality in 
such a case would have had no control over the 
road er power to close it to the prejudice of any 
of the parties who had dedicated it for their 
own special benefit. 

For tbe purpose of the Municipal Institutions 
Act, that is, for the purpose of bringing the road 
within the character and description of a com- 
mon and public highway, it was necessary that 
statute labor should be usually performed upon 
it within the 3 1 6th section of 29 A 30 Vic, 
ch. 51, or that a by-law of the municipality 
should be passed assuming the road within the 
339th section. Now in this case no by-law has 
been passed assuming the road, but statute labor 
sufiBoiently appears to have been usually per- 
formed upon it Whether or not, under these 
circumstances, the municipality is liable to keep 
the road in repair, notwithstanding the 339th 
section, is a question we are not called upon to 
consider. The question we have to consider is 
merely whether the by-law passed for the pux*- 
pose of stopping it up is valid. If the parties 
who originally laid out the road have, as I think 
they have, a peculiar interest in maintaining it 
open for the special accommodation of the owners 
of 'the lots through which the road is laid down, 
whether it had been assumed by the municipality 
or not, the municipality could not, in my opinion, 
even if they had assumed the road by by-law, 
afterwards shut it up by by-law to the prejudice 
of those peculiar rights of the owners of the lo(8 
who originally dedicated the road In so far as 
the general public might have a right to the 
road, the municipality may perhaps be able by 
by-law to divest those rights; but I do not see 
how, even independently of sec. 320 of the act, 
a by-law of the municipality could divest parties 
of peculiar private rights which they had ac- 
quired inter »e by contract or conduct and pre- 
scription. The 320th section, as it appears to 
me, but expresses what would be law in the 
circumstances of this case without that section. 
Upon the facts of this case, I am of opinion that 
the municipality, in passing the by-law in ques- 
tion, have exceeded their jurisdiction. 

Galt, J., concurred. 

Rule absolute. 



Jenkins v. Thk Cokporatioh or the Coukty o» 

Elgin. 

By-latD^SmUng of—Notice^SS Vic. ch. 66, sees. 75 A 76— 
t9d: SO Vic. ch. 51, sec. 196, sulHiec. 6—'* Majority"— 
Construction. 

Held, that a "majority" of the electois referred to in the 
Railway Act of 1869 (22 Vic. ch. 16, sees. 76 & 76) and 
the Municipal Institutions Act of 1866 (29 & 30 Vic. ch. 
61, sec. 196, sub-sec. 6), required to assent to a by-law, 
is not an absolute majority of all the existing qualified 
electors, but a majority of those coming foif^ard to vote 
for the same. 

Held, also, that the notice of a by-law for the granting of 
aid by a municipality to a Railway Company, should b« 
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pabUshed in accordance with the provifliona of the Ma- 
nicipal Acta. 
Hdd, also, that the oMection to a by-law that it waa not 
aealed, when sabmined to the electors waa untenable. 

[21 U. 0. C. F. SS6.] 

Anderton applied for a raTe ntn, to qaash a 
by-law in aid of the Canada Southern Ridlway 
Company, on the following grounds: 1. That 
the by-law was not adyertised foar times in each 
newspfiper printed within the limits of the muni- 
cipality. 

2. That when it was submitted to the rate- 
payers, it was not sealed. 

8, That it was not passed with the consent 
first bad of a majority of the electors. 

As to the first ground he referred to the Rail- 
way Act, chap. 66 of Con. Stat. Can. see. 77. 

On the third ground he referred to Simpson t. 
Counip of Lincoln, 18 C P. 48 ; Billingt ▼. Muni- 
cipal Council of OlouccMter, 10 U. 0. Q B. 278. 

Curia adtfisari vult 

Hagabtt, C. J.—Tbe Railway Act of 1869, 
ch 66, sees. 76 & 76, allows municipal corpora- 
tions to subscribe for stock or lend money to 
railways, but forbids their so doing, ** unlets 
and until a by-law to that effect has been duly 
made and adopted with the consent first had of 
a majority of the qualified electors of the muni- 
cipality, to be ascertained in the manner deter- 
mined by the by-law, after public adrertisement 
thereof, containing a copy of such proposed 
by-law.inserted at least four times in each news- 
paper printed within the limits of the munici- 
pality," &o 

The Municipal Act, chap. 64, sec. 846, con- 
tained proTisions for taking stock and subscrib- 
ing under this Railway Act ; and the Municipal 
Act of 1866, sec. 849 had a similar prpTision, 
with the words, ** But no municipal corporation 
shall subHcribe for stock or incur a debt or lia- 
bility for the purpose aforesaid, unless the by-law 
before the final passing thereof, shall receive the 
assent of the electors of the municipality in 
manner provided by this Act." 

The Ontario Act, ch. 82, 88 Vic, Incorporates 
"The Canada Southern Railway Company." Sec. 
6 allows municipalities in addition to the powers 
conferred by the clause respecting Municipalities 
in the Railway Act, to give money by way of 
bonus, &o., to the company. ** Provided always, 
that no such loan, bonus, &c., be given, except 
after the passing of the by-law for that purpose, 
and the adoption of such by-laws as provided by 
the Railway Act ; provided alwayt, that any such 
by-law to be valid, i^ball be in conformity with 
the laws of this Province respecting municipal 
institutions " 

We have, then, these two provisions for a by- 
law giving a bonus to a railway company. 

First. — It must be a by-law /lafMdand a4opted 
as provided by the Railway Act 

Secondly — ^It must be a by-law made in con- 
formity with the laws respecting municipal iosti- 
tutions. 

The Railway Act provides Tor % by-Iftw being 
made for the purpose of aiding the railway, and 
then for its adoption with the consent of th« 
majority of* the electors, leaviiig it to the by-law 
to determin« how that OMJority it to be ascer- 
tained. . ■ 

This would seem to satisfy the words in the . 
last special Act. as to pa99ing and adoption^ pro- 
vided by the Railway Act. 



Tnming to the existing municipal law, we find 
sec. 196 (Act of 1866) provides, **In ease a 
by-law requires the assent of the electors, fte., 
before the final passing thereof the following 
proceedings shall be taken for ascertaining such 
assent." Provision is then made for fixing days 
of polling, &c. 

Sub-sec. 2. The eonnoil shall, for at least one 
month before the final passing of the proposed 
by-law, publish a copy thereof in some news- 
paper published weekly or oftener in the muni- 
cipality, ftc. 

^ Sub-sec. 4. That a poll be taken and proceed- 
ings conducted in the same manner as nearly as 
may be as at a municipal election. 

8i|b-sec. 6, directs the clerk of the council to 
add up the number of votes for and against the 
by-law, and to certify to the council under his 
hand, whether the majori^ have approved or 
disapproved of the l^-law. 

I am of opinion that tlie m^ority required to 
assent to a by-law^ ia not an absolute majority 
of all the existing qualified electors, but a ma- 
jority of those coming forward to vote for or 
against the proposition submitted to them. 

It stands thus : — 

1. The assent of the majority is required. 

2. It is devolved on the municipality to deter- 
mine the manner in which the assent of such 
majority is ascertained. 

8. The Legislature has further itself directed, 
that this is to be ascertained by giving full oppor- 
tunity to all to vote, if they so desire. 

4. The majority of those actually voting must 
be considered the majority of the electors. 

1 think this result is clear on the statutes. 

The provision quoted as to the clerk certifying 
whether the majority have approved or disap- 
proved, must certainly mean the majority on the 
poll-books. He could hardly in fact ascertain 
the actual majority of all existing electors, ex- 
cept by. personal enquiry outside the poll -book. 
He might find 600 names on the assessment roll 
at the beginning of the year Ten or twenty 
per cent, of that number might have died, or 
so)d their property, and left the country, before 
the vote was taken. 

It never could have been intended that an 
absolute majority must come forward and vote. 
The difficulties would be almost insuperable, and 
require most complicated machinery. Had the 
Legislature intended any such result, we may 
assume that very different language would have 
been used. 

In the case before us the applicant does not 
venture to swear that a majority of the electors 
have not voted. He merely states that so many 
names appear on the assessment roll for 1870, 
and that a less number than half voted for the 
by-taw, and asks us to infer therefrom that the 
law did not receive the assent of the majority. 

As to the sufficiency of the notice, I think the 
proper construction is, that the notice provided 
in the Municipal Act is sufficient, and ought to 
govern. 

Tl^e Railway Act requires it to be advertised 
four times at least in each newspaper published 
in the municipality. If only a daily paper ex- 
isted, foar insertions on four conseoutivo days 
would suffice In a semi-weekly, two weeks 
would cover the time. 

The Municipal Act makes a much better pro- 
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TisioD, reqairing publication for at least one 
month in some newspaper in the locality. 

Here the oljection is that as to two out of 
three of the local newspapers, the notice only 
appeared three times, instead of foor. 

I think we are bonnd to hold that the notice 
to the pablic is to be goremed by the proTlsions 
of the Municipal Act. 

The Municipal Loan Fund Act (16 Vic. oh. 
22), and again Oon. Stat. Can. ch. 88 provides for 
the passing of by-laws for aid to railroads and 
other public objects, after a month's notice and 
publication **in some newspaper," ke.; and for- 
mal provisions are introduced for ascertaining the 
assent or refusal of the ratepayers by the votes 
of those present at appointed meetings, and 
giving power to demi^nd a poll; and the ma- 
jority of Totes polled ts to be certified, &e. 

In some places the words are, ** the qualified . 
municipal electors, or such of them as choose to 
Attend the meeting shall take the by-law into . 
eonsideratioxi, and approve or disapprove of the 
same": sec. 18, ch. »8: 1869. 

In Boulton v. Corporation <^ Peitrhorough (16 
U.C. Q.B.880) the by-law wasenbmitted to a public 
meeting of the electors: it was carried, and*no 
poll demanded. 

The objection was taken that the consent of 
the majority of the electors was not obtained. 
The point does not seem to be much argned. 

Sir J.B.Robinson says, ** The first of the objec- 
tions is, that the consent of the ratepayers had 
not been obtained. * * * By this we 
noderstand to be meant that the electors were 
not polled ; but that could not be necessary un- 
less some one objected and a poll was demanded. 
It is declared that the by-law was unanimously 
approved of by those present ; and there is no 
evidence to the contrary.'' The ease cited of 
BiUingt y. Corporation of Oloueater ( 10 U. C. Q. B. 
273) can hardly be considered as any authority 
on the point The by-law was dearly bad, irre- 
spective of the voting. No eause was shewn, 
and the proceeding was under a special Act. 

We have directions in statutes for surveys and 
other matters, in which doubtless the proved 
assent of an absolute majority of parties inter- 
ested is necessary. But this is wholly apart 
from any question of voting or ascertainment of 
majorities in prescribed manners, and confined to 
matters specially affecting individual properties. 

We think the objection as to the by-law not 
being sealed, when submitted the electors, is 
untenable. It was only a proposed by-law, and 
did not become an actual by-law until approved 
of. It is easily distinguishable from the case 
cited from the Queen's Bench. 

GwTNxa, J.— The Canada Sauthem Railway 
Act (88 Vic. ch. 82, fee. 6,) in my opinion, is to 
he read as conferring upon muntcipalities (in 
addition to the powers confdrred upon them by 
the clause respecting municipalities in the Rail- 
way Act,) power to give money, byway of bonus, 
to the Railway Company, provided always, that 
no Buch bonus shall be given, except (as pro- 
vided by the Railway Act in relation to the 
taking of stock, that is to say), after the passing 
a by-law for that purpose, and the adoption of 
such by-law by the eleetors ; provided always, 
that such byrlaw, to be valid, shall be made in 
eonformity with the laws of the Province respect- 
ing municipal institutions ; thus making the 



validity of the by-law to depend wholly upon its 
conformity to sec. 195 of 29 ft 80 Vic. ch. 51, 
which this by-law does. It is not, therefore, 
open to the fiint objeotion taken to it. There is 
nothing in the second objection ; and as to the 
third, I entirely concur that the majority of the 
qualified persons who voted upon the by-law, 
muat be taken to express the voice of the eleo- 
tora. 

6 ALT, J.,, concurred. Sul4rt/tuid. 



MUNICIPAL CASE. 



Rko. kx bxl. Cotnk v. Chisbolm. 

Mttnidpal Election— Right of candidate to resign—C. S. U. 
C. e. 6A, see. 97^ evh-eec. S—MwtiHpal Act of 1866, sec 
110, suib-eec 6, and see. lis. 

A candidate for the office of neve, who is proposed and 
seconded at the nomination meeting, may, with the con- 
sent of his proposer and seconder and of the electors 
l^resent, withdraw from his candidature. 

A voter, who nominated another for a mnnieipal office, 
having at the meeting permitted his candidate to retire 
from the contest, withoat expressing at the time any 
objection to his withdrawal, cannot afterwards insist 
npon having the name of his nominee pnbliBhed in the 
list of candidates, or entered as such upon the poll book. 

[Chambers, Feb. 10, 1871,— ifr. Dalton.] 

The statement of the relator complained that 
Kenneth Chisholm had not been duly elected, 
and usurped the ofi&ce of reeve of the village of 
Brampton, under the pretence of an election 
held on the 2nd January, 1671. 

The grounds stated were: that at the nomina- 
tion the said Kenneth Chisholm, Jacob P. Clark, 
James Fleming, John fiaggart, and the relator, 
were duly proposed and seconded as candidates 
for the said office of reeve, and that no other 
oandidates were proposed within one hour after 
the meeting of the electors for the said nomina- 
tion : that the said John Haggart was proposed 
for the said office by the said Kenneth Chisholm, 
and seconded by the said relator : that no one of 
the said persons so nominated retited or with- 
drew from the said nomination within one hour 
from the time the said meeting was held and the 
said nominatidus were made : that no poll was 
demanded for the said office of reeve, but a poll 
was granted and allowed by the said returning 
officer : that a show of hands was called for on 
behalf of John Haggart, and a large majority of 
the electors present appeared to be in his favor : 
that the said John Haggart then said (but after 
a coiksiderable number of the eleetors who had 
been present had left the meeting) that he would 
retire from and not contest the said election: 
that the rehUor, who was his seconder on his 
said nomination, never oonsented to the retire- 
ment of the said Joim Baggart, and on the day 
following thfi^said nomination informed the said 
returning officer that he must post up the name 
of John Haggart as eaeof the persons proposed 
as reeve, as he, the relator, insisted that Haggart 
should be voted for at the election : that John 
Haggart himself, notified the said returning 
officer, two days befSore the election, that he was 
a candidate for the said office, and requested the 
returning officer to enter his name on the poll- 
book as a candidate : that the returning officer 
did not post up in the office of the clerk of 
the said village, or anywhere else, the name of 
John Haggart as one of the persons proposed as 
reeve, but refused so to do, and Ms name wos 
not at any time so posted up : that on January 



94— Vol. VII.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[June, 1871. 



2Dd. t)ie day of the said polling, John Haggart 
presented himself as a candidate to the returning 
officer: that the retumiog officer would not place 
the name of the said John Haggart in his poll- 
book as a candidate for reeve, and would not 
record any TO(es for him, although many (some 
eighty-two) were tendered for him ; and that if 
the returning officer had received Totes for John 
Haggart, he would hare been elected reeve of the 
said villAge, instead of Kenneth Chisholm, who 
was declared duly elected. 

The returning officer, in his affidavit, swore: 

1. ** That I was chairman of the meeting of 
electors held in the village of Brampton, on the 
19th December last, for the nomination of candi- 
dates for the office of reeve, and I took the chair 
thereat at noon of the said day ; and in the course 
of an hour thereafter, five candidates, being the 
same as are mentioned in the statement of the 
relator herein were duly nominated for said 
office ; and after such nominations they all ad- 
dressed the electors present at the Ineeting ; and 
John Coyne, the said relator, and James Fleming, 
and John Haggart, at the close of their respective 
addresses, declared that they were not candidates 
for the said office, and withdrew from the contest 
therefor ; and as each of them did so, I struck 
his name off the list of candidates for said office ; 
and no person present at said meeting made any 
objection to the withdrawal of the said candi- 
dates ; and although the relator was present at 
said meeting, and kn<9W of the withdrawal of 
said Haggart and the said other candidates, he 
did not object thereto ; and I believe the said 
relator and the said John Haggart also believed 
at the time that all the said withdrawals were 
complete abandonments of their candidatures by 
said parties. 

2. ** After the said relator and the said John 
Haggart and James Fleming had withdrawn as 
aforesaid, I read out the names of the defendant 
and Jacob Ptiul Clark aa the candidates for the 
said office (the relatoi^ being present and making 
no objection), and I adjourned the meeting to 
2nd day of January, statinsr at the' time that the 
candidates for the said office who remained on 
the list after the said withdrawals, were the 
defeudant and said Clark. 

3. " That there was no show of hands called for 
said candidates ; but the said John Haggart, in 
his address to the electors, stated that if he was 
to be opposed, he would not contest the election ; 
and in order to see what opposition he would be 
subjected to, he called on those who were iu his 
favor as against Mr. Clark (who was thought to 
be the only person who would contest the elec- 
tion with him), to hold up their hands; but only 
% small proportion of the electors did so, and 
the majority of those who did. were in favor of 
said Haggart; and he then asked Clark if he 
intended to contest the election with him, and 
Clark said he did ; whereupon the ssid John 
Haggart announced that he withdrew from the 
contest, and desired me to strike his name from 
the list of candidates, and I did so. 

4. "All the proceedings aforesaid took place at 
said meeting, and were part of the proceedings 
thereof, before I announced that the only candi- 
dates standing were the defendant and said Clark; 
and no one made any objection to said proceed- 
ings or to any of the said withdrawals ; and the 
relator was present daring the whole time." 



R. A. Barritotif Q C, and J. K. Kerr, showed 
cause. 

1. Though at first a candidate, yet. under the 
authorities and the circumstances of this case. 
Haggart was not, at the close of the nomination, 
a candidate. 

2. The relator acquiesced in the withdrawal, 
and cannot now be heard : Re^ ex rel. Rosehmh t. 
Parker, 2 U. C. C. P. 16; In re Kelly v Macarov>, 
14 U. C. 0. P. 457; Reg. ex rel. Bugg v. lkl\ 
4 Prao. Rep. 226. 

8. Where there is no probability shown tlint a 
now election would make a change in the per«iori 
elected, mere irregularity is no ground for setting 
aside the election. \St^^MorrUv. DardetU 2 VI &S. 
212; Reg ex rel. Charles v Lewie, 2Cb. a. 171; 
Reg ex rel. Walker v. Mitchell, 4 Prac. Rep. 218. 

J. B. Cameron, Q C , and Dr McMichael, sup- 
ported the summons, citing The Queen v. Mayor nf 
Leeds, 11 A. & E. 512 ; Reg. v. Bower, 1 B.' k C 
686 ; Reg. v. England, 2 Leach, 0. C. 767 ; Raj. 
V. Woodrow, 2 T. R. 731 : The King v. Burfler. 
4 T. R. 778 ; Comyn's Digest, Title Indictment, 
D. ; Municipal Act of 1866, sec. 186; Har. 
Mun. Man p. 91 ; Reg. v. JUoonei/, 20 L. T. Q 
B. 266; The Queen v. Preece, 6 Q B. 94. 

Mr. Dalton. — Upon the objection, which has 
been urged, to the defendant's election as reeve 
of Brampton, I will read the affidavit of Mr. 
McCulla, the returning officer, as containing a 
statement of the facts upon which I act. Mr. 
McCulla is in an official position, independent of 
botlj parties, and gives a very clear statement of 
what occurred, which I have no doubt is quite 
correct. Indeed I do not know that there is anj 
dispute at all as to what took place at the nomi- 
nation. He soys : [Mr. Dalton here read the 
extract from the affidavit of the returning offioo , 
which is given above.] 

It seems to me to be very clear, whatever mnj 
betbedcrivatiouof the word, that a ** candidate." 
in the sense of the statute, is one put forward f • r 
election, no matter whether with or against hi< 
own will ; from which it would seem to folloir 
that he cannot, without the assent of other'*. 
resign. His assent is not necessary to his cindid..- 
ture, but he must have a proposer and seconder. 
He need not be present at the meeting, and hii 
dissent from the proceeding is unavailing. 

But the question is, can a candidate, ooce 
nominated, be withdrawn ? It is difficult to 
comprehend why this cannot be done before the 
close of the meeting, with the assent of aU con- 
cerned ; for every one then acts of his own frt-e 
will, with a full knowledge of the facts. Con- 
tracts can be dissolved by the will of those wbo 
made them. There are exceptions, but it is 
generally true; and it is the general rule that 
the legal effect of all action may be aonullei 
or reversed by the common agreement of all who 
are concerned, ^hy then, before being acted on, 
cannot a nomination be withdrawn, as here, b; 
the candidate himself, his proposer and seconder, 
and the electors present? It is true that tbe 
clause of the Act does not speak of any power of 
resignation or withdrawal, but directs that the 
poll-book shall contain the names of the candi- 
dates ** proposed and seconded,'' which n<^ 
doubt means the names of all candidates pro- 
posed and seconded. But the answer to llii« 
seems to be, that when the nomination is with- 
drawn at the meeting by Uie agreement of evsrj 
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one affected by the nomination or withdrawal, it 
is as though that candidate had never been pro- 
posed and seconded at all; ^for he does not con- 
tinue to be to the close of the meeting, and is 
not then, a " person proposed " for the office. 
That this is the construction put upon the statute 
Id practice, is very clear ; for nothing is more 
coniDiuu than for a number of candidates to be 
proposed, where there is no intention on the part 
of any one that they should contest the election ; 
aod upon th^ir withdrawal, it has neyer, that I 
know of, been suggested until now, that it may 
be demanded, after the meeting, that their names 
shall be entered in the poll-books. 

From the nature of the proceeding, the elec- 
tors and the returning officer are entitled to 
know, at the close of the' meeting, who are the 
cDodidntes ; for in case there is but one candidate, 
the retarning officer is to declare him elected ; 
xiid in case there are more candidates than one, 
the returuiog officer, on the day following the 
nomioation, is to post up the names of the can- 
didates. So that I do not understand how Mr. 
Haggart's or Mr. Coyne's communications with 
the returning officer after the nomination day 
can aff^ect this proceeding. But suppose the first 
case had happened, and Mr. Chisholm had been 
the only candidate remaining ; then the returning 
officer, with the assent of all the other candidates, 
their proposers and seconders, and of the elec- 
tors present at the meeting, would on the spot 
have returned Mr. Chisholm as reeve. If it is 
asserted that an election so conducted would be 
▼old, I must say that only judicial decision 
ooold make me aesent to it. I have been speak- 
ing of the statute as though the relator here 
were an elector, not present at the meeting, 
who had afterwards voted at the election for Mr. 
Haggart. His position would, in my opinion, be 
▼ery different from that of Mr. Coyne ; for if 1 
am wrong in supposing that the proceedings at 
the election were legal, there are still reasons 
whi<;h apply ad hominem to prevent Mr. Coyne 
from setting up the objection. It was urged, upon 
the argument, that this proceeding was so much 
in the interest of the electors, that the truth of 
the facta must alone be regarded, and that the 
conduct of the relator or of Mr. Haggart could 
not hero be set up to exclude the truth. But the 
cases cited by Mr. Harrison and Mr. Kerr are 
quite clear on the point that the conduct of the 
relator may waive objections otherwise good, or 
Kiay estop him from alleging them. Indeed he 
is regarded as any other plaintiff, claiming in his 
private right. 

Now, Mr. Coyne was present throughout the 
whole proceedings at the meeting. He must 
have hoard the withdrawal of all the candidates 
hot Mr. Clark and Mr. Chisholm ; he must ha?e 
heard the returning officer announce that they 
were the only candidates remaining ; and yet he 
allowed the meeting to close — all present sup- 
posing such to be the fact — without expressing 
objection or dissent. I think he must be bound 
by the rule in Pickard v. Sears, 6 A. & E. 649, 
«Dd the kindred cases. Surely this is estoppel 
by conduct. It is very ea^y to suppose cases 
where such a course would completely throw the 
electors— especially those opposed to Mr. Hag- 
gart — off ibeir guard, if they were to find, the 
next morning, that Mr. Haggart was still in the 
fltld. I think the course taken in this election 



was legal ; and that if otherwise, neither Mr. 
Haggart nor Mr. Coyne can be heard to urge 
this objection. , I think there should be judg- 
ment for the defendant with costs. 



BE VIEWS, 



Li. Revue Critique db Legislation et de 
Jurisprudence. Montreal : Dawson, Bros. 
January and April, 18T1. 

We welcome this publication with no ordi- 
nary pleasure. It is of much promise, and 
the articles carefully selected and well written. 

The prospectus, referring to the work, says, 
that *Hbe editing committee have imposed 
upon themselves the task of combating, with- 
out hesitation, the errors and chief faults 
which present themselves in legislation or 
jurisprudence;" and it was, we understand, 
with especial reference to various unsatisfac- 
tory features in the conduct of business by 
their own judiciary that this Review was first 
thought of. Among its contributors, and 
those who have promised their support, we 
notice the names of the best men at the bar 
in Lower Canada. 

It is a difficult and invidious task for indi- 
vidual members of the bar to call to account 
persons holding judicial positions with whom 
they are daily thrown in contact, nor is it 
pleasant to feel that a Judge who has the 
decision of your case in his hands, above 
suspicion of any ill feeling though he may bo, 
may perhaps still be smarting under a severe 
criticism of his law, or remarks on his want 
of attention or induslrj. 

So far as Upper Canada is concerned, 
there has never been anything of this kind ; 
but the Bench of the Lower Province has 
never, we think we may safely say, equalled 
ours either in industry, mental force, dignity, 
or general eminence. We have never felt any 
pressing need of sharp criticism on the con- 
duct of our Judges. Some of them, of course, 
have been more dignified, learned or talented 
than others; but all, to the best of their 
ability with more or less laborious research, 
have, with most commendable diligence, en- 
endeavoured to discharge their duties faithfully 
to the public, and ha^e done so with credit to 
themselves and to their profession, ever keep- 
ing in view the high honour and dignity of 
their office. 

It is reported that all this cannot be said 
of their brethren to the dast of us, though 
nothing is farther from our thoughts than io 
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insiouato aught against them as being anj- 
thing but honorable and upright Judges. It 
is complained (at least we are so informed) that 
not only do they not write their judgments, but 
also very generally simply state the result of 
their deliberations, without giving the reasons 
on which their judgments are founded. The 
former practice, though not essential, is very 
useful and satisfactory, but without the latter 
the confidence of the Bar cannot be retained. 
The reckless conflict of decisions also some, 
times leads counsel to suspect that a judgment 
has resulted, not from an anxious scrutiny and 
comparison of the authorities, but from 
thoughtlessly trusting to a crude notion of 
what might seem at first glance to be the 
proper adjustment of the disputed point. 

The Review before us, conducted by some 
of the most fearless and best of the profession 
in the Province of Quebec, intends to try the 
effect of a little wholesome criticism in the 
hopes of remedying some of the defeets of 
their Judges in the conduct of public busi- 
ness, so far, at least, as such conduct comes 
strictly within the bounds of proper public 
comment But it is not alone in this respect 
that the Review will be useful, as will be seen 
by reference to its contents (which we shall 
now more particularly refer to), for the 
articles shew an intention to discuss fully and 
impartially the public questions which afifect 
the Dominion. 

Xa» Bevue Critique is pubUshed quarterly, 
each number containing about, one hundred 
and twenty pages, much the same in shape 
and size as the English Lata Be^ie^, The 
articles are written some in French and some 
in English, at the option of the contributor — 
and as to this we wish that they were all in 
English, since much is lost to many outside 
of the Province of Quebec whioh would be 
instructive and interesting to them, and we 
Hubmit to the editors the propriety of taking 
a hint in this matter, if it .is contemplated 
increasing the circulation of the Review beyond 
the linuts of that Province. 

The articles in the first- number are — A 
Discussion of the. Alabama Question; The 
Fishery Question; The Provincial Arbitra- 
tion, wherein the Quebec view of the matter is 
strongly urged ; My First Jury Trial ; A Re- 
view of Mr. Kerr*s work on *^ The Magistrates' 
Act of 1869 ;'* a Summary of Decisions, &c 

The second number, just to hand, com- 
mences with an essay on the conflict of com- 



mercial jurisdictions, added to and altered 
from an article which appeared some time ago 
in this journal, headed ** Lex loci eantraetus^ 
Leatfori^ from the pen of M. Gir-ouard, a 
talented and rising member of the Quebec 
bar. The same gentleman also discusses in 
this number *'Le droit constitutionel du 
Canada,'* and *' The Joint High Commission." 
The Hon. E. T. Merrick, of New Orleans, con- 
tributes an article on the oft-quoted Laws of 
Louisiana; Mr. W. H. Kerr, who occupies a 
leading position at the bar in Montreal, writes 
about deeds of composition and discharge 
under the Insolvent Act; also about the 
Navigation of the River St Lawrence, and 
has a few words — to be amplified, he says, 
hereafter — about the observations of the 
American Late Review on the Fishery Ques- 
tion, to which we alluded last month. A fev 
useful hints are given to legislators by M. 
Racicot. The secretary of the committee of 
management then, in a few pages, gives, with- 
out note or comment, what cannot but be 
looked upon as a most curious picture of the 
state of the decisions in the Court of Appeal. 
Side by side are placed extracts from different 
judgments, the most conflicting and contra- 
dictory ; not merely conflicts between different 
Courts and different Judges, but contrary 
opinions expressed by the same Judges at 
different times. If there is nothing in these 
cases which could, on a careful examination, 
reconcile such apparently opposite opinions, 
we can well fancy that the task of giving an 
opinion on a case submitted to counsel must 
be a much more hopeless task in the Province 
of Quebec than in any other civilised country 
that we are aware of. , 

La Reeue Cfritique has ariaen mainly from 
the alleged necessities of the case, and whilst 
fully endorsing the view so well established 
and acted on in England, that judicial opinions 
on matters brought before the Judges of the 
land in their public capacity, are open to free, 
but Mt and respectful comment, we trust the 
editors may carefully keep within the due 
limits they have prescribed to themselves, 
and not weaken the moral force of the judicial 
office, whose claim to respect and confidence 
is somewhat different in a new country like 
this from what it is in England, and in many 
ways somewhat weaker, but which musty on 
the other hand, both in England and every 
other country, in the long run, lie in its own 
inherent excellence and integrity. 
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QIARY FOR JULY. 



1. Sat 



2. SUN. 

3. Hon. 

4. Tuea. 

8. Sat. 

9. SUN. 
11. Tues. 



15. Sat. 

16. SUN. 
18. Tues. 
23. SUN. 
25. Tues. 
30. SUN. 



Dominion Day. Long Vacation begins. Last 
d. for Co. Coun. to equ. assessm. rolls. Last 
for Co. T. to cer. taxes due on occup. lands. 

Itth SuTiday a/Ur Trinity. 

Co. Court Term (ex. York) begins. Heir and 
Devisee Sittings commence. 

Last day for notice of trial for Co. Court, York. 

County Court Term (except York) ends. 

5th Sunday after Trinity. 

Qen. Sessions and County Ct. Sittings of York. 
Last d. for Master and Reg. in Chiui. to remit 
fees to P. T. 

SL Swithin. 

6th Sunday after Trinity. 

Heir and Devisee Sittings end. 

7th Sunday after Trinity. 

St. James. 

8th Sunday after Trinity. ^ 



Wkt Wt^al (Simxt%* 




AND 
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LAW OP EVIDENCE IN ONTARIO. 

A great change in the law of evidence has 
beeq made in this Province, and, so far, the 
result seems to have been, on the whole, satis- 
factory. It is to be hoped that the evils which 
were anticipated by many will not necessitate 
what could only be looked upon now as a re- 
trograde movement ; but it is perhaps too soon 
to form any opinion on the subject from the 
little light as yet given by the experience of 
the working of the act in this country. 

The advance has been in the direction of 
abolishing all exceptional cases^ and making 
the admissibility of all evidence the rule, and 
leaving the credibility of that evidence to 
constitute the true test of its value. The 
technical rules as to amount of interest are 
no longer in force. Being a party upon the 
record is no longer an objection. Plaintiffs 
and defendants may examine themselves and 
their opponents, their co-plaintiffs and their 
co-defendants to the hearts' content of each 
and all of them. There seems good hope that 
in the long run the cause of truth and justice 
will be served by the late legislative action, 
which has been taken in the direction indicated. 

There are yet, however, five classes of ex- 
ceptions, preserved by the Ontario Act, 33 
Vic. chap. 13 sec. 5, as to some of which we 
propose to make a few observations — but do 
so only on the assumption that the change has 
been a step in the right direction, which how- 
<vcr we do not propose furtl^er to discuss. 



Sub-division a provides that nothing in the 
Act shall render any husband competent or 
compellable to give evidence for or against hia 
wife, or any wife competent or compellable to 
give evidence for or against her husband. la 
other words, the law, as it stood before this 
statute, is not interfered with. And that law 
was the old common law rule that neither 
husband nor wife is competent to give evidence 
for or against the other, that other being a 
party, plaintiff or defendant This rule was 
avowedly founded on principles of publio 
policy. It was to secure, as has been well 
said, *^ the maintenance of peace and union in 
domestic life, whose quiet would be disturbed, 
and whose whole order and economy would 
be overthrown, if the confidences that exist 
between man and wife were to be rudely 
dragged before the public eye." The rule 
was well expounded by Mr. Serjeant Best 
in arguing Monroe v. Twisletorij Peak. Add. 
Oas. 219, " When two persons are placed in 
the situation of man and wife, the law pre- 
cludes every inquiry from either, which might 
break in upon the comfort and happiness of 
the married state, and therefore it wiU not 
suffer one to give evidence which may affect 
the other, because such evidence might, as 
Lord Hale expresses it, create implacable 
quarrels and dissensions between them." 

This rule, however, has, of late, been in- 
fringed upon in England to this extent that 
husband and wife are now competent wit- 
nesses for or against the other except in so 
far as regards communications between them 
during coverture, which are held privileged. 
This may, perhaps, be the correct limit of the 
rule so far as it is founded on reasons of pub- 
lic policy, and the further extension of the 
privilege may be of doubtful propriety. A 
subsequent Parliamentof Ontai*iomay possibly 
re-consider the point whether it is necessary 
for us to retain the rule as at common law ; 
thereby rendering the husband or wife of a 
party in any suit a totally incompetent witness 
for such party in that suit 

It has been held at common law that the 
disability to give evidence as to matters occur- 
ring during coverture continues, even after the 
marriage has been dissolved by death. Thus 
in Doh&r ▼. Hosiery 1 Ry. So Moo. 198, Best, 
0. J., held that in an action by an executor, 
the testator's widow could not be called for 
the defendants to give evidence of a conversa- 
tion between herself and her husband. So 
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in Cf CowaoT v. Matjoribanles, 4 M. & Gr. 436, 
where in an action of trover for goods by the 
husband's executor, it was held that his 
widow was not admissible as a witness to 
prove that she had pledged the property in 
question with the defendant by her husband's 
authority. So it has been held under the old 
law that if a woman, who was once legally 
the wife of a man be divorced a vinculo 
matrimonii by Act of Parliament, she cannot 
afterwards be called as a witness against him 
to prove any fact which happened during cover- 
ture, though she is competent to give evidence 
of transactions, which took place subsequent 
to the divorce. See Pea. Enid, p. 183, Munroe 
V. Twisleton^ Peak. Add. Cas. 221. 

These authorities shew the precise value of 
another exception in the Ontario Statute. 
We refer to sec. 5 sub-div. c: — "Nothing 
herein contained shall render any husband 
compellable to disclose any communication 
made to him by his wife during coverture, or 
shall render any wife compellable to disclose 
any communication made to her by her hus- 
band during coverture." This clause cannot 
refer to any period during the continuance of 
the coverture, for then it is to embraced in 
the more extensive language of sub-div. a of 
this section. It must mean that after the 
death of either husband or wife, the survivor 
(widow or widower) is competent to give 
evidence of communications made during the 
coverture, but is not compellable to do so, 
and as to such communications may ple^d 
privilege in respect thereof This clause will, 
no doubt, be held to apply also to a case of 
divorce. If our intepretation be right, then 
husband or wife, after death, or divorce, or 
either, may be compelled to give evidence 
of matters that occurred during coverture, 
where the knowledge of such matters does 
not arise, from any communication between 
husband and wife. 

The sub-sections we have referred to afford 
a curious illustration of the compromise cha- 
racter of this statute. It is, we think, a sort 
of transitional Act of Parliament, half-way 
between the retention and the abolition of 
privilege in matters of evidence. Sub-division 
a maintains the old rule of common law; 
sub-division c greatly encroaches thereupon, 
and in so far assimilates our law to that of 
the present statute law of England. 

Similar uncertainty of principle obtains as 
to the last sub-division of this section ; 



whereby it is provided that parti^ to actions 
by or against personal representatives of a 
person deceased, are not competent witnesses 
as to any matter occurring before the death. 
To be consistent the Legislature should have 
extended the prohibitions to actions by or 
against the real representatives as well. But 
here again it is a matter for grave considera- 
tion whether the best course is not, as in 
England, to erase this clause from the statute 
book and let the evidence be given for what 
it is worth. The Courts in England have laid 
down a rule which perhaps, if we agree to the 
principle of the change, affords 'a sufficient 
safeguard here in cases within this sub- 
section: namely, that no one shall take a 
benefit or succeed against the estate of any 
deceased person upon a case resting solely on 
his own unsupported testimony. 



SELECTIONS. 



THE ECCLESIASTICAL COURTS. 

Supposing that I had exhausted the humor- 
ous phases of the law, I have been for several 
months cultivating a spirit of dullness and 
heaviness that has evoked praise from our 
English legal cousins. But these transatlan- 
tic friends must not complain at any breaking 
out again, like the last words of the late pr. 
Baxter, for, in this instance, their own pecu- 
liar laws and law reports furnish the occasion* 

I know of no more humorous reading than 
the reports of the ecclesiastical cases, as given 
in the columns of the Law Journal Reports by 
those facetious gentlemen, George H. Cooper 
and George Callaghan, Esquires, barristers at 
law. We have nothing like them among 
ourselves, owing to the infidel separation of 
church from state, which prevails to some 
extent in this conntry. Let it not be under- 
stood, however, that we are without the bless- 
ings of ecclesiastical councils. We have them, 
but they are a law unto themselves, and our 
law courts are forced to get on as well as they 
can without the presence or countenance of 
the clergy. Perhaps our immunity is not to 
be regretted, for, of all the assemblies of man* 
kind upon the face of the earth, from the 
earliest days down to the present time, the 
most reckless and unregardful of the laws of 
God and man is an assembly of clergymen. 
An assembly of women is conservative in 
comparison. Even a moot court of school 
boys has more regard for the rules of evidence. 
And for ingenious malice, tricky evasions and 
a cruel spirit of rivalry, I imagine that nothing^ 
on earth affords a parallel. If I were a clergy- 
man, and sjiould have to be tried for any 
imaginable offence, I should prefer a tribunal 
of the Camanches, or even the Sioux, to one 
composed of my fellows, for the injustice 
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inflicted bv these Indian tribes would not be 
perpetrated under the forms and pretence of 
religious charity. 

The recent advent of ritualism in the Eng- 
lish church has given rise to considerable 
interference on the part of the ecclesiastical 
courts, an«1 I s^fn not sure but that it has de- 
monstrated li;o utility of such institutions. 
It is certain that a court of law cannot bo im- 
posed on by such evasions as would succeed 
in a clerical court ; and it is controlled by 
legal rules of evidence and interpretation. 
Consequently, those English clergymen who 
have lately gone into the millinery business, 
and have been evincing an undue fondness 
for the ways of the scarlet woman, are having 
a hard time of it before the Lord High Chan- 
cellor and those other lords who constitute 
the Privy Council, to say nothing of the clear 
and inexorable logic of Dr. Phillimore, Dean 
of the Court of Arches. 

The Reverend Alexander Heriot Macko- 
nochie, clerk in holy orders in the church of 
England, and incumbent of the parish of St. 
Albans, seems to be a tough customer. He 
was charged by a round head fellow, named 
John Martin, with having, during the prayer 
of consecration in the order of the adminis- 
tration of the holy communion, knelt or pros- 
trated himself before the consecrated elements, 
and also with using lighted candles on the 
communion table during the celebration of 
the holy communion, when such candles were 
not needed for the purpose of giving light ; 
also with felevating the paten and the cup 
above his head, with using incense, and with 
mixing water with his wine. The court below 
" monished " him in respect of all the enor- 
mities, save the kneeling and the candles, but 
declined to give costs. 37 L. J. R. (N. S.) 
Ec. Cas. 17. From the refusals to monish, the 
puritan Martin appealed to the Privy Coun- 
cil, mainly, it is to be suspected, on the ques- 
tion of costs. The report of the decision on 
appeal is full of good reading. 38 L. J. R. 
(N. S ) Ec. Cas. 1. The court held, first, that 
the priest is intended by the rubric to con- 
tinue in one position during the prayer of 
consecration, and not to change from stand- 
ing to kneeling, or vice versa ; and that he is 
intended to stand, and not kneel. Second, 
that the candles, as a ceremony, are unlawful, 
having been abrogated. Thirdly, that the 
lighted candles are not ornaments, within the 
meaning of the rubric. Counsel struggled 
hard fur the candles, claiming that they had 
been used ever since the year 1100, but the 
court held the doctrine of ancient lights inap* 
plicable to the case. And their lordships, 
with due regard to the dignity of the law, ad- 
vised Her Majesty that the clergyman should 
pay the round head's costs. 

One would suppose that the Rev. Alexander 
Heriot Mackonoohie was now pretty strin- 
gently tied up, but, ''for ways that are dark 
and for tricks that are vain,'' this particular 
clergyman is " peculiar." He ceased to " ele- 
vate the elements abbve his head," but merely 
elevated them as high as his head: he put 



out the candles just before communion, still 
allowing them to stand ; and, instead of 
kneeling, he bent one knee, occasionally touch- 
ing the ground with it. The hard-headed 
Mr. Martin followed him up, and moved the 
privy council to enforce obedience to their 
monition. 39 L. J. R. (N. S.) Eo. Cas. 11. 
The ingenious reverend gentleman made a 
very pretty argument, in person, in his own 
defence, which deserves rehearsing, as to the 
kneeling, at least He says : ** It is defined 
in Bailey's Dictionary, * to bear oneself upon 
the knees.' I maintain, as regards the charge 
of kneeling, that kneeling is a distinct pos- 
ture. The body must rest upon the knees. 
It is true, Dr. Johnson gives a different defi- 
nition, but all his four examples fall within 
Bailey's definition ; * to perform the act of 
genuflexion,' * to bend the knee.' 

* When thou dost ask my blessing, I'll kneel down, 
And ask of thee forgiveness.' — King Lear. 

* Ere I was risen from the place that shewed 
My duty, kneeling, etc. — Ibid, 

perfectly before the court, but declared that 
they should hold, if it ever became proper for 
them to do so, that *' any elevation, as distin- 
guished from the raising from the table," is 
unlawful. One would suppose that, having 
cornered him on the charge of kneeling, the 
court would have shown some respect for their 
own decrees by punishing the infringement, 
but this clerical fiea was not so easily caught. 
He had, like the prudent man, foreseen the 
evil, and hidden himself behind an affidavit 
that '* he had never intentionally or advisedly, 

* A certain man kneeling down.' Matt, xvii, 
14. ' At the name of Jesus every knee should 
bow.' Phil. ii. 10. Bowing the knee is a dis- 
tinct act from kneeling. Bishop Taylor saya, 

* As soon as you are dressed, kneel down.' 
Guide to Devotion, In every instance, in the 
prayer book, ' kneeling ' is used to express 
the going upon the knees. Two things are 
necessary to a kneeling, first, that the body 
should rest upon the knees ; secondly, that it 
should be for an appreciable time." He did 
not claim that his genuflexions were the re- 
sult of any weakness in the knees, but boldly 
said, ''I bend the knee as an act of reverence." 
This, of course, put the matter beyond any 
doubt, and, in respect to the kneeling, the 
court held that his peculiar evasion left him 
but one leg to stand on in physics, and none 
at all in law, and monished him not to do so 
any more. In respect to the candles, they 
expressed their disapprobation of the trick, 
but held that the reverend blower-out was, 
technically, within the monition. As to the 
elevation of the elements, the same may be 
said, the court holding that the point was not 
in any respect, disobeyed or sanctioned any 
practices contrary to the provisions .of the 
tnonition ;" i, e,, )ie supposed he had success- 
fully evaded them. Their lordships thought 
themselves bound, as christian gentlemen and 
lawyers, to give the affiant the benefit of this 
christian-like and gentleman-like, if not law- 
yer-like, affidavit, and so declined to punish 
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bim further than " to mark their disapproba- 
tion of such a course of proceeding " — to wit, 
the kneeling — *' by directing that he should 
pay the costs of the present application," 
which, after all, I dare say. is no light pun- 
ishment in England. This ingenious clergy- 
man, who thought to evade the decree of the 
<}ourt against kneeling by bending one knee 
only, should have remembered the fate of 
" Peeping Tom," of Coventry, that 

" one low churl, compact of thankless earth, 
The &tal by-word of all years to come/' 

who, when Lady Godiva was riding by, 
"clothed on with chastity," risked one eye 
at an auger hole, and whose 

" eyes, before they had their will, 

Were shrivelled into darkness in his head, 
And dropt before him." 

But if he had possessed that acquaintance 
with the scriptures which I have (through the 
medium, in this instance, of Webster's Un- 
abridged Dictionary) he would, on leaving 
the presence of this tyrannical court, have 
hurled at them this parting text : " And he 
kneeled down and cried, with a loud voice. 
Lord, lay not this sin to their charge." Acts, 
Tii. 60. 

But we have not yet done with the rever- 
end caviller. In November, 1870, the Privy 
Council were invoked to punish him for fresh 
disobedience to the monition, in respect to 
prostration and elevating the paten and cup. 
It was alleged and admitted that he had re- 
moved the wafer bread from the paten, and 
elevated the bread, instead of the paten ; and 
it appeared that the upper part of the cup 
was elevated above the head. The accused 
claimed that the elevation was accidental and 
unintentional ; but, as he admitted that ho 
had carefully scanned the monition with the 
determination to yield only a literal obedience 
to its precise letter, the court held that he 
must suffer for even a literal violation, on the 
principle that they that take the sword shall 
perish by the sword. The accused, also, 
having met with such bad fortune in his gen- 
nflexions, notified his eurates that he intended 
thenceforth to bow without bending the knee, 
at that part of the prayer of consecration 
where he had formerly knelt, and so, instead 
of kneeling, he made a low bow, and remained 
in that position several seconds. This the 
court held to be an unlawful prostration of 
the body. He was amerced in costs, and sus- 
pended from office for three months, and thus 
left with nothing to hold up but his hands, 
and with full liberty to bow his head if he 
had any shame left. 

In January, 1870, "the office of the judge 
was promoted" — whatever that may be — 
"by the bishop of Winchester against the 
Bev. Richard Hooker Edward Wiz, vicar of 
St. Michael and All Anf;els, Swanmore, in the 
Iple of Wight." The vicar was charged with 
ecclesiastical offences, namely, with having 
caused two lighted candles to be held on either 
E.do of the prieBt, while reading tbo f^Tspclf^, 



and with having lighted candles on the com- 
munion table, or on a ledge or shelf imme- 
diately above it, having the appearance of 
being affixed to and forming part of it, during 
the celebration of the holy communion, at 
times when they were not needed for light ; 
also, with using incense, etc., etc. In respect 
to the first charge, the vicar admitted and 
defended the practice, but the court held it 
unlawful, and " monished " him. In regard 
to the second charge, Wix becomes a danger- 
ous rival to Mackonochie, in the science of 
evasion, for, although ho admits the lighted 
candles, yet, he says they were not on the 
communion table, on the ledge or shelf behind 
it, but on a separate table, called a re-table, 
not appearing to form a part of the commu- 
nion table. I think, on the whole, he is rather 
superior to Mackonochie, for the latter bad to 
put his candles out just before communion, 
but Wix defiantly kept bis burning by means 
of the convenient re-table. But, it appearing 
in evidence that the re-table was placed di- 
rectly behind the holy table, and had a shelf 
or ledge, which looked like a mantel-piece 
over the holy table, the court held that this 
would not answer, and so Wix and his can- 
dles were put out. As to the incense, Wiz 
claimed that the censing was done only during 
the interval between morning prayers and 
communion, accompanied by processions and 
tinkling of bells, and that the censing was not 
within the prohibition of the law, because it 
was not done during any service. But the 
court thought there was no sense in this argu« 
ment ; Wix might as well claim that a slice 
of ham is no part of a sandwich, because it 
is between two slices of bread ; and he was 
monished against this practice also, and con- 
demned to pay costs, which last probably in- 
censed him most thoroughly. 39 L. J. R. 
(N. S.) Ec. Cas. 25. 

In the same report, at page 28, is found the 
case of Elphinstone v. PurchaSf in which the 
matters of vestments, mixing water with the 
wine, administering the bread in form of 
wafers, etc., were gravely and elaborately 
considered. The defendant did not appear, 
and so the plaintiff, who was a colonel in the 
army, had a clear field. After eleven pages 
of discussion and examination, Dr. Phillimore 
concludes that Mr. Purchas might wear all 
the regalia which he was accused of wearing, 
except " a cope at morning or at evening 
prayer; also, with patches, called apparel; 
tippets of a circular form ; stoles of any kind 
whatsoever, whether black, white or colored, 
and worn in any manner; dalmatics and 
maniples." The " biretta " or cap appeared 
to the doctor " as innocent an ornament as a 
hat or a wig, or as a velvet cap." Proces- 
sions and incense were pronounced illegal. 
Blessing the candles was forbidden. So, as 
to announcing " a mortuary celebration for 
the repose of a sister," ana interpolating a 
prayer for the rest of her soul. Wafers were 
not disapproved of, nor was mixing water 
wine so long as it was not done at the time 
of the ccltbratit n. Placing on the tf^ble a 
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Tailed crncffix, and un veiling it and bowing, 
and doing reverence to it, was deemed objec- 
tionable. But flowers on the holy table were 
approved. It was held, for the sake of pro- 
testantism and good manners, that the priest 
must not turn his back on his people, except 
during proper prayers. It only remains to 
remark, that plaeiu^ a figure of tfhe infant 
Saviour, with two lilies on either side, and a 
stuffed dove, in a flying attitude, over the cre- 
dence and the holy table, Vespectively, was 
jreprehended. AH this occupies twenty-five 
double-col umoed pages of the report. But, 
on appeM, all the *' eucharistic vestments,'* 
including the innocent '* biretta," were held 
unlawful, and the cler^ were restricted to 
the poverty of cope and surplice ; the use of 
tne mixed chalice and wafer bread was also 
pronounced illegal. > 

So much for rites and ceremonies, feut, 
When we come to the e^orts of the courts to 
keep the ritualists straight in doctrinal mat- 
ters, we are lost in amaze. Take the case of 
Sheppard v. Bennett, ifor instance. 39 L. J. 
R. (N. S.) Ec. Can. 68. The charge was,, that 
the defendant inculcated the doctrine of the 
yisible presence of our Lord in the elements, 
and the adoration of the elements thethselves. 
The language used was : " Who mypelf adoi'e 
and teach the people to adore Christ, present 
in the sacrament, under the form of bread and 
wine, believing that under their veil is the 
sacred body and blood of my Lord and Saviour 
Jesus Christ.'' The language at first was, 
" to adore the consecrated elements, believing 
Christ to be in them," but this was corrected 
as above. The cqurt held that this amended 
language does not necessarily imply a belief 
in the actual presence, and an adoration of 
the elements themselves. The words by which 
it 16 preceded, however, would seem to render 
this judgment extremely charitable, to say the 
least : ** I am one of those who burn lighted 
candles at the altar in the day-time; who 
use incense at the holy sacrifice ; who use 
the eucharistic vestments ; who elevate the 
blessed sacrament." 

If, after believing and doing so much, he 
does not believe what he is accused of, he 
must be remarkable. If a man should tell 
us, "I am copper-colored ; I go nearly bare 
and paint my body, and wear rings in my 
lips and nose ; I live in a wigwam ; I sail in 
a birch-bark canoe ; ray weapons are bow and 
arrow, knife and club ; I am in the habit of 
scalping my enemies, and of getting intoxi- 
cated on whisky ; but I am not an Indian," — 
the natural inquiry would be. What are you, 
then? And if you should believe him, for 
the reason that a great many other Indian 
disclaimants had told you the same story, you 
would use exactly the reasoning that Dr. 
Phillimore uses to arrive at his conclusion, at 
the end of fifty-three pages of fine print, in 
double columns. Peter, the patron saint of 
all these credulous theologians, persisted in 
denying his Master, although his " speech be- 
wrayed him." The learned Doctor hopes that 
nothing that he has said may further tend to 



"make this banquet prove 

A sacrament of war, and not of love." 

He says hb does not sit ** as a critic of style, 
or an arbiter of taste, or a censor of logic,*' 
and has ** not to try Mr. Bennett for oarelest 
language, for feeble reasoning, or superficial 
knowledge." And he concludes that Bonnets 
is saved from harm by the fact, that, in sen- 
tencing him, he should be passing sentence 
** upan a long roll of illustrious divines who 
have adorned our universities and fought the 
good fight of our church, from Ridley to 
Keble ; from the divine whose martyrdom the 
cross at Oxford coinmemorates, to the divine 
m iJvhote honour that univet-sity has just 
founded her last college." And be showed 
fris leniency toward freedom of religious 
opihion by mafking no order as to costs. I 
iiinst do the ddcto^- the justice to say that hfe 
doefe not seem to regret his enforced decision, 
and eVeti cites the discifeibn of the ^rivy 
cbtincil, that the words ** evei-la'iiiibg fire " 
might be treated by a ^lergymah as not 
denoting the eternity of pu'nlfehmettt. 

But the humouir ot the matter ^cotisists in 
f!i^ 'necessity of having a court to adjudge 
t^at'reKgious opinions a nikn nay or may not 
teach, and what rites and ceremonies he may 
or may not observe. Of course, it is the theory 
of government that renders this necessary, 
but the humour of it is none the less apparent 
on that account. If our clergymen take leave 
of their senses, we soon find a way to restore 
their wits — we cut off their temporal supplied. 
If we disagree with our clergyman, we dont 
let him turn us out — we turn him out. Our 
theory is that the clergy and the Sabbath are 
made for man, not man 'for the clergy and the 
Sabbath. All judicial inquiries into onels 
religious opinions and ceremonial preferences 
strike us oddly. We do not see, of course, 
why the lord high chancellor should not be , 
just as well invoked at the complaint of the ' 
Boyal Qeographical Society, to monish a man 
against saying and publishing that the world 
is flat, or, at the instance of Mr. Froude, to 
warn a rival historian against pretending that 
Henry VIII was not a conjugal saint. In 
short, affairs proceed in this country upon 
the principle of the menagerie-keepe?, who, 
when asked whether a certain animal was a 
monkey or a baboon, replied : "Whichever 
you please — you pays your money, and you 
takes your choice." — Albany Law Journal, 



THE ELECTION BILL AND THE 
PROFESSION. 

The ballot makes personation easy and 
detection difiScult; it vastly facilitates the 
process of bribery, by removing the fear of 
discovery and punishment. 

Bribery will not be prevented by merely 
moral influences — that is proved by all expe- 
rience. No party hesitates to resort to it 
when necessary to success. No man, how- 
ever virtuous in profession, was ever known 
to vote against his party beflliuse they were 
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winning by corruption ; he is content to share 
the spoils of yictory and ask no questions. In 
yery truth, nobody really looks upon it as a 
crime or upon a man who gives or takes a 
bribe as he views a thief. Everybody would 
prefer to win an election by honest means, 
but he would prefer to win by bribery rather 
than be beaten. Nothing but fear of the 
penalties really operates to deter, and even, 
they go BO further than to introduce more 
contrivance and caution in the conduct of the 
business. Whatever reduces the risk of dis- 
covery enormously increases the temptation 
alike to give and to take bribes. 

It is scarcely denied that the ballot makes 
bribery comparatively easy and safe ; but its 
advocates contend that, though it will not 
make men less willing to take bribes, it will 
make them less ready to offer bribes, because 
they cannot secure the fulfilment of the cor- 
rupt contract Voters, it is said, will accept 
bribes from all, and promise all, and can only 
give to one; a man who will take a bribe will 
not hesitate to break his promise. This argu- 
ment, however, assumes much that is not true 
in fact. The truth is, as our readers very 
well know, the great majority of the voters 
who take bribes perform their contracts faith- 
fully. There is a strange point of honour 
among electors in this matter. They do not 
look upon the taking of a bribe as a moral, 
but only as a legal, offence; in their estima- 
tion there is nothing wrong in it, and it is 
only a question of safety from penalty. They 
think it very wrong to break a promise, and 
not one in twenty of those who accept a bribe 
without shame and without the most severe 
pricking of conscience vote otherwise than 
they had agreed to vote for the consideration 
given. 

It must not, therefore, be hoped for that 
. bribery will be dimished under the ballot, 
^ because the buyer will be unable to secure 
the vote he has bought. Even if individual 
votes could not thus be counted on, another 
form of bribery, practised largely in America, 
• will certainly be adopted here. Wherever 
the ballot exists, bribery is conducted thus : 
Clubs, workshops, societies of men, sell them- 
selves, not individually, but in the mass. • The 
negotiation is conducted between a trusted 
man on both sides. It is intimated that the 
society will vote together ; what one does all 
do ; little is said, but much is understood ; 
signs are more expressive than words : under 
a stone in a field, in a hole in a hedge, the 
representatives of the society after the confer- 
ence with the Man in the Moon find a certain 
sum of money. It is divided among the mem- 
bers, and the ballot of all is for the same man. 
If it be asked how they can be trusted, the 
answer is, that they well know that if they 
were to prove false they would soon spoil the 
market. But if there is a fear of such a con- 
sequence, the last resort is to buy con- 
ditionally that the buyer is returned, — the 
purchase-money not being paid till after the 
election. 4^ 



This is not a theoretical evil, but one ram- 
pant at every election in the United States, 
and as familiar to the people there as was the 
head money to the electioneerers of twenty 
years ago in this country. 

The ballot will practically extend the area 
of corruption by providing facility for conceal- 
ment of the facts. It will create a new and 
large class of corrupt voters. 

Our readers experienced in elections are well 
aware that there are many voters who would 
gladly take a bribe, but dare not do so for 
fear of discovery. They have been partisans 
their lives through ; they are connected with 
some church or chapel ; they have always 
worn one colour, or called themselves by one 
name ; and they know well that, if they were 
to vote against the party they had been asso- 
ciated with, all the town would be assured, 
as if it had been done before the eyes of all, 
that they had been bought But these men, 
and they are many, would gladly put money 
into their purses if they knew that they could 
do so without discovery, and this the Ballot 
will enable them to effect without possibility 
of danger. 

But it is said the penalties for bribery will 
continue as before; why should they be less 
effective to deter or to punish ? 

For this reason — that the means of detection 
are immensely diminished. Bribery is usually 
discovered now by this ; that certain persons 
who had promised one party, or who were 
usually attached to one party, are seen to vote 
for the other party. It is then well known 
what was the inducement, and every detective 
engine is set in motion to ootain proof of the 
fact. But where the vote is not known, 
this is impossible; the clue to the act of 
bribery is lost, and in practice there is per- 
fect impunity. 

This, too, is confirmed by the experiences 
of the Ballot in all countries. If bribery is to 
be employed, the Ballot makes it easy and 
safe, as, indeed, its advocates do not deny ; 
they assert merely that no man will think it 
worth his while to spend money in purchasing 
votes which he cannot secure. The answer 
to this is given &bove, and as it is contended 
it will be here so is it actually found to be in 
the United States. 

Thus we encourage increased bribery and 
extended personation, for what ? — to prevent 
one elector in a hundred from being influenced 
to vote against his will. To protect one 
coward twenty honest men are demoralised. 
Surely this is paying dear for a trifling 
benefit 

We have already shown that the much de- 
sired object of the promoters of the Ballot — 
the exclusion of the profession from the con- 
duct of elections — is impracticable. The con- 
siderations here suggested with respect to the 
encoirragement and protection it will provide 
for bribery, fully support that view. — The 
Law Times, 
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A noteworthy instance of promptitude in 
the redress of a wrong occurred iitet week in 
the Lord Mayor's Court A defendant had 
his goods and chattels seized late on Saturday 
night by the Sheriff of Surrey, under a^. /a, 
of that Court. The defendant was entirely 
ignorant of any proceeduig having been taken 
against him until he found the sheriff in pos- 
session, and the original debt of about £8 
had been nearly doubled by the addition of 
<:osts. On Monday the defendant searched 
the file of the Court and found an affidavit by 
a process-server of personal service of a writ 
of summons in the City. The defendant then 
made an affidavit to the effect that he had no 
knowledge whatever of any proceedings having 
been taken against him previous to Saturday 
night, and the Registrar thereupon ordered a 
special Court to be held on the following 
morning to hear the defendant's application 
to set aside the proceedings. Notices were 
served that day on the plaintiffs and their 
attorneys, and on Tuesday the Recorder, after 
hearing all parties treated the alleged service 
as a case of mistaken identity, and set the 
proceedings aside on the defendant under- 
taking not to bring any action for trespass or 
otherwise, and the plaintiff undertaking to 
give the defendant until Saturday, the 14th 
inst. (the ordinary court day), before taking 
any further proceedings for the recovery of 
their debt At mid-day the same day the 
sheriff had withdrawn. This mistake of the 
process-server costs the plaintiffs or their 
attorneys something like £20, and might cost 
them much more but for the terms stipulated 
by the Recorder to prevent other proceedings 
being taken. 

It may be as well to note in recording this 
case, that there is no provision to meet similar 
cases in the county courts, except in the largest 
of them, where the judges sit very frequently. 
In many of the smaller courts a judge would 
not be available for weeks to rectify a similar 
€rror, to the serious loss of the victim. Could 
not some provisions be made in the new County 
Gouts Bill to meet cases of the kind ? — Bng- 
lish JPaper. 



MAGISTBATES, MUNICIPAL, 
INSOLVENCY & SCHOOIi LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Tax Salb in 1856— Objbctiomb to — 18 & 
14 Vie. CH. 67.-S8 Vio. oh. 28 0.— An action 
of ejectment to try the validity of a tax title 
having been begun before the 33 Vic. ch. 28, 0., 
was passed, the Court, under sec. 4, determined 
the objections taken to the sale, in order to settle 
the right to costs, in the same manner as if the 
act had not been passed. 

The Sheriff, at a tax sale, on the 26th of 
December, 1865) notified the purchasers that if 
they did not pay in two or three weeks he would 



sell the Ian d again. The defendant having pur- 
chased portions of oertaln lots did not pay, and 
the lots wer e put up again as whole lots, not by 
the acre. The defendant then asked those 
present not to bid, as he had a title to the lots 
bid off by him at the first sale, which he wished 
to perfect. Accordingly no one bid against him, 
and he obtained the lots. What his title was 
did not appear. SemhUf that the sale under 
such circumstances could not be supported ; but 
no opinion was given on this point, as the plain- 
tiff might, under Raynes v. Crowder^ 14 C. P. 
Ill, be compelled to go into Chancery for relief 
on such a ground. 

Held, that the 18 & 14 Vic. ch. 67, sees. 46 
and 47, did not make the list of taxes directed to 
be prepared by the Treasurer binding ; and that 
if the tax was not legally imposed, but merely 
debited against the lot by the Treasurer, it was 
not made valid by being entered in such list. 

Semble, that the advertisement was bad, for 
not specifying whether the lands were patented 
or held under a lease or license of occupation. 

It was objected also that the land was sold for 
taxes which had accrued for more than twenty 
years, and that the sale was adjourned illegally, 
though a large number of bidders were present. 
SembUf that these objections could not be sup- 
ported.— ifc^rftc et al Corby, 21 U. C. 0. P. 349. 



Bt-law to dividb a School Section — Sbal 
— Delat in moving. — Application to quash a 
by-law passed on the 14th of August, to divide 
a School Section, on the ground that it was not 
under the seal of the Corporation, and'^that it 
did not appear that all parties to be affected had 
been duly notified of the intended step or altera- 
tion. 

Upon the afiGldavits on both sides, set oat 
below, the Court were satisfied that the seal had 
been duly affixed. 

As to the notice, the applicant swore he had 
received no notice of the intention to divide the 
section or pass the by-law, and believed the 
Corporation gave none, and this was confirmed 
by the local superintendent. On the other hand, 
it was sworn that the Council in February re- 
ceived petitions, numerously signed, for the 
division, which they directed to stand over until 
their next meeting, on the 14th of August, and 
instructed the Clerk to give the necessary notices 
that such petitions would then be considered, 
and that such notices had been seen in a hotel, 
in the post-office, and in the school-house. In 
reply the Clerk denied receiving such instruc- 
tions, and a person who had lived at the hotel, 
and the Postmaster, swore that they had never 
seen the notices. 
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Tke Goan refaied to ^aath the bj-law, for 
the affidsTita onlj denied notioe of Intention to 
diTide the eeetion or pass the bj-law, not of the 
application ; the Goandl had aoted upon reason- 
able assurance that all parties had notioe of 
snoh application, which no inhabitant of the sec- 
tion had denied knowledge of ; and the objections 
being technical should have been taken promptlj, 
without allowing a term to elapse. — Taylor and 
tk9 Townthip of Wett Williamt, 80 U.C.Q.B. 887. 



School Tbustsss — Alteration or Sbotions 
— Mandamus to li?t Rates. — The plaintiff re- 
coTered a judgment in March, 1858, against the 
school trustees for a debt due to him for building 
a school-house for the section, and made several 
unsuccessful attempts to obtain payment of it 
ftrom the trustees and their successors in office'. 
The trustees always refused to levy a rate, or to 
pay the judgment. To an application for a man- 
damut to compel the trustees to levy a rate for 
payment of the judgment, 

Reldf no answer that since the recovery of the 
judgment two alterations had been made upon 
the limits of the section, and that many changes 
had taken place among the ratepayers originally 
liable ; or that the merits of the claim upon 
which the judgment was founded were capable 
of being impeached. 

Johnston V. The School Trmteet of Earmeh, 
80 U. C. R. 264, di8tinguished.-.5'co« v. School 
Truseees of Burgest and Bathurtt, 21 U. C. C. P. 
898. 



SIMPLE CONTBACTS ft AFFAIBS 
OP EVERY DAT LIFE. ' 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

MoRTaAaED Chattels— Removal bt Stran- 
OER — C.S. U. C. OH. 45, s. 9. — Goods covered by 
ohattel mortgage were removed from the County, 
either on an alleged sale by mortgagor, or against 
his will, or stolen from him, and were sold in 
another County to the defendant, mortgagor 
bdng, at all events, no party to the removal. 
Just over two months from removal, mortgagee, 
on hearing where they were, went and demanded 
them Arom defendant : 

Held, that such a removal was not within the 
statute, requiring a copy to be filed within two 
months of the permanent removal of the goods 
fsom the County. 

The mortgagor had agreed to deliver lumber 
to plaintiff, at specified prices, up to September, 
1870, which plaintiff was only bound to pay for 
as delivered, and not to make advances ; but at 



the date of the mortgage plaintiff had advanced 
about $250 beyond the value of the lumber de- 
livered, and to assist him still further he ad- 
vanced $450 more, on his agreeing to execute the 
mortgage to secure both amounts, which were 
to be repaid by lumber or money in two months, 
the security covering the goods in dispnte as 
well as the lumber. 

Heldf that the mortgage was an independent 
contract, an advance of money to be repaid at 
an earlier date than that named for the delivery 
of the lumber, that it was not invalid, as not 
shewing the triie dealing between the parties, 
and that the affidavit, which was in the common 
form, was sufficient. — Clarke v. BaieSf 21 U. C. 
C. P. 848. 



SurrioiRNCT or ArriOAViT under 17 & 18 
Vic. 0. 86. — A bill of sale was attested by one 
T. S., desciibed as ** clerk to W. F.;" the affi- 
davit required by the Bills of Sale Act was made 
by T. S., described as a ** gentleman." 

Heldf that the affidavit was insufficient and 
the bill of sale therefore void as against an 
execution creditor. — Brodriek and another v. 
Scale, 19 W. R. 886. 



Will — ^Construotion — Qivr of "All the 
REST."— Gift of *' all the rest," following a list 
of bequests of sums of money. 

Eeld, to pass real estate. — Attree v. AttreCf 
19 W. R. 464, Feb. 9, 1871. 



Newspapers — PnBLiOATioir ot PROCBiDiiras 
— Contempt. — Where proprietors of newspapen 
publish an account of and comments on pending 
proceedings, they are guilty of contempt of 
Court; but a motion to commit them at the 
instance of a party to the suit, when -it can be 
proved that in one case he had supplied the 
materials with a view to an article being written, 
and, in the*other, that every reparation pos- 
sible had been made, will be refused. — Vernon 
V. Vernon, 19 W. R. Chy. 404. 



Bankers— Deposit or Check — Dishonor. — 
The plaintiff having a banking account with de- 
fendant^9 agency at St. Catharines, deposited 
with them on Saturday momitag, about 11.30, 
a cheque of one C. on another bank, in the same 
place, for $350, payable to the plaintiff or bearer, 
and not endorsed. The sum was credited in the 
plaintiff's pass book as cash, 'and the cheque 
stamped with a stamp used by defendants as 
<*The property of the Quebec Bank, St. Cath- 
arines.^' On Monday morning it fras presented 
for payment and dishonoured ; but it would have 
been paid if presented on Saturday before the 
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bank elosed, ^hioh was about one o'clock. The 
defondftDts haying charged the amount of the 
dioqne to the plaintiff, he sued them for money 
had and reoeiyed and money lent. 

Eild, that he coald notrecoTer, for defendants 
were not guilty of laches ; and semble, that they 
oonld have recovered back the amount from the 
plaintiff, even if they had paid it to him. — 
OwentY. The Quebec Banky 30 U. G. Q. B. 882. 



AsTirioiAL Channel — ^PsNNiNa back wateb. 
—The plaintiffs owned land on the River Hnmber 
on which there was a mill, the water from which 
flowed through an artificial channel of about 700 
feet into the river. Defendant having built a 
dam bj which the water was penned back in this 
channel, so as to obstruct the working of plain- 
tiff's mill and the natural flow of the stream. 

ffeldf that the plaintiffs were clearly entitled 
to maintain an action therefore. — Wadsworth et 
alY, McDougall, 80 U. C. Q. B. 869. 



Liability of Husband— Mabbied Woman's 
AoT. — Defendant, during several years prior to, 
and for part of the year 1862, had a shop which 
he and his wife, who lived with him, attended, 
the shop being divided into two parts, in one of 
which defendant carried on a confectionery and 
saloon business, and in the other a fancy goods 
business, the latter being under the personal 
Baperintendenoe .of the wife, who always gave 
the orders for the goods, which he, however, 
paid for. la 1862 defendant gave up the con- 
fectionery, ^c, business, 4ind then, as he stated, 
sold out the other business to his wife for a 
certain sum, she agreeing to pay him $5 a week, 
which, however, she failed to do. She continued, 
with his permission, to carry on the fancy goods 
business, still living with him as before. There 
was no change either in the exterior or in the 
interior of the shop, except that the defendant 
no longer carried on the confectionery, &o., busi- 
ness there, though he was frequently seen on the 
premises. In 1869 the wife gave an order for 
the goods in question, just as she had always 
previously to 1862 been in the habit of doing. 
Eeldy that the business must be considered de- 
fendant's, and that he was liable to the plaintiff 
for the goods ordered in 1869. 

Heldy also, that the Married Woman's Act 
(C. S. U. G. oh. 78) had no applioation to the 
ti^t.^Foulde v. Ourtelett, 21 U. 0. C. P. 368. 



ONTABIO BEFOBTS. 



QUEEN'S BENCH. 



(Reported by C. Robinson, Esq., Q.C, Reporter to the Cowrt.y 



Bbown v. The Cobpobation or thb Town of 

Bbllbvillb. 

Corporation— Contract not under teal— Liability. 

The defendants wished to dredge their harbour, and the 
plaintiff had a dredge, then in the State of New York, 
which, after negotiations with the chairman of the com- 
mittee on harbour and town property, he offered to lend 
to t^e corporation on certain terms, one of which was 
that the corporation should i>ay the cost of its trahsport 
to Belleville. The committee reported and recommended 
this offer to the council, and it was adopted, and the 
chairman then told the plaintiff to bring the dredge to 
Belleville, which he did, at the cost of $873. The com- 
mittee afterwards decided to let out the dredging by 
contract to another person. 

Held, that the corporation were liable to the plaintiff for 
the cost of bringing the dredge, althougli there was no 
contract under seaL 

[30 U. C. Q. B. 373.] 

Deolabation. First count, on an agreement 
that if the plaintiff would bring to the town of 
Belleytlle, from Broome county, in the State of 
New York, a certain dredging machine which the 
plaintiff had there, to be used by the defendants 
in the work of dredging the harbour within the 
limits of the town of Belleville, which dredging 
was about to be undertaken by the defendants, 
and in consideration that the plaintiff would 
allow the said machine to be used in the work of 
dredging the said harbour, the defendants agree 
to pay the plaintiff all expenses incurred in 
the transportation of the machine from Broome 
county to Belleville, and to keep the same iU' 
good repair, and to return the same in as good 
order as the defendants received it, and to pay 
the plaintiff for the use of the said machine by 
the defendants ten per cent, per annum upon the 
sum which the plaintiff had paid for the machine. 
And the plaintiff alleged that, relying on the 
promise of defendants, he caused the machine 
to bo transported from Broome county to Belle- 
Tille, and placed the same upon wharves in the 
said harbour, of all which the defendants then 
had notice. Yet the defendants, in violation of 
their agreement in that behalf, refused to receive 
the said machine, although requested so to do, 
and refused to employ the same in the work of 
dredging the said harbour, but, on the contrary, 
employed another dredging machine for the 
said wo;rk, and refused to pay the plaintiff the 
expenses* costs, and charges, in tran.iporting the 
said machine to Belleville, whereby the plaintiff 
has suffered great loss and damage. 

Common counts were added, for work and 
materials, &c. 

Defendants pleaded, to the first count : — 

1 . That they did not agree as allepred. 

2. That the plaintiff did not bring the machine 
to the town of Belleville as alleged. 

And to the second count never indebted. 

The cause was tried at the Spring Assizes for 
1870, at Belleville, before Qwynne, J. 

The evidence shewed that, in 1868, A. Diamond, 
Esq., was appointed chairman of the committee 
on harbour and town property. Under the by- 
law to regulate proceedings and establish rules 
of order in the town eounoil, by the 41st clause, 
oommitteeB appointed were to report on any sub- 



106— Vol. VIL] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[July, 1871. 



ject referred to them by the ooaocil a statement 
of the facts, and also their opitiioQ thereon, in 
writing, and it should be the duty of the chairman 
to sign the report and bring up the same. 

By eec. 53, no money appropriation should be 
finally entered upon by the council until it should 
be referred to the standing committee on finance 
and assessment, and no money should be paid nor 
any expenditure be authorised by any member 
of the council, without a resolution of the council 
ordering the same and specifying the amount. 

Daring the early part of the summer of 1868, 
appreheasions were felt that steamers and other 
vessels would not be able to get into the harbour 
in consequence of the filling up of the same with 
saw-dust, and the committee on harbour and town 
property hail communications with the plaintiff 
on the subject, and a plan was discussed between 
the cbairm'^n of the committee, Mr. Diamond, 
and Mr. Brown, by which they expected to clean 
out the harbour. On the 6th of May, 1868, a 
report was made to the council, which, after 
reciting their inability to induce the government 
4o aid them, stated they had put themselves in 
communication with Alexander Brown, Esq., of 
Belleville, who owned a dredge in every way 
suitable for the purpose, as the committee were 
advised, which was then in the State of New 
York, and which Mr. Brown had consented to 
loan to the corporation to use for dredging the 
harbour, and on condition that the corporation 
would pay the cost of transport to Belleville, and 
pay him for the use of the dredge a sum not 
exceeding ten per cent, per annum on the actual 
cash value of the dredge and the scow whilst the 
same was employed by the corporation. * * * 
The corporation to keep the machinery in good 
order, and to return the dredge in good condition, 
ordinary wear and tear alone excepted. The 
agreement to be subject to a vote of the people 
to raise funds for dredging the harbour, and all 
expenses connected therewith. 

The committee considered the offer a very 
favourable one, and recommended the same for 
acceptance by the council. 

The report of the committee was presented 
to the council and adopted. The clerk of the 
council said the usual practice was for the report 
to be read in council after it was presented by 
the chairman ; then a motion was made for its 
reception, and, that being carried, a motion for 
its adoption was made. If adopted, it was cus- 
tomary for the council to proceed on the report 
without any further resolution of the council. 
If a report were made requiring a specific sum 
of money, it would go into a committee of ways 
and means. The invariable practice was, when 
report was adopted by resolution^f the council, 
and committee having charge of the matter 
reported upon proceeded with it. 

After the adoption of the reported, Mr. 
Diamond, the chairman, saw the plaintiff and 
concluded the arrangement with him, and told 
him to bring the dredge. The chairman had 
some difficulty in then getting him to consent to 
do so, in consequence of his having taken offence 
at something said in the council. The amend- 
ment to the report, that the agreement was to 
be subject to the vote of the people to raise funds 
for dredging the harbour, having been made in 
council, Mr. Diamond called the plaintiff's atten- 
tion to it, and the risk he ran of the by-law 



passing. He assured him he thought it would 
pass. Thereupon the plaintiff sent for the 
dredge, and had it brought to Belleville. The 
expense of bringing it, $373.50, was the amount 
of the verdict. 

On the 1 7th of June, the harboar committee 
again reported that they had had under con- 
sideration the cheapest and best mode of carrying 
out the work of dredging the harbour, and had 
consulted persons of experience, and heard 
recommendations as to the propriety of letting 
the same out by contract at so much a cubic 
yard, or at a round sum for the whole work. 
The committee were not prepared to recommend 
the conclusion of any negotiations until the 
by-law for raising the money for the work was 
confirmed and finally passed. 

At this time the by-law, which was passed on 
the 15th July, had been advertised, but not 



The preamble of the by-law sTtated that the 
council had resolved to erect and put in efficient 
repair the bridges in the town, and also to dredge 
or deepen the harbour, and it had been ascer- 
tained that the same would require an expendi- 
ture of $12,000, t. e., $6,000 for bridges, and 
$6,000 for the harbour; and it was deemed 
advisable to borrow the same on the credit of 
the town for the period of 20 years, and to issue 
debentures for the same. Then followed the 
clauses authorizing the borrowing of the money, 
&c. The votes of the electors were to be taken 
on it on Monday, 6th July, and it was passed by 
the council on the I5th July. 

On the same day the harbour committee re- 
ported they had unanimously decided that it 
was desirable that the work of dredging the 
harbour should be let out by contract at a certain 
sum per cubic yard, measured on the scow after 
the same had been excavated, the work to be 
executed as the committee might from time to 
time direct, duly reporting to the council as the 
work progressed. The committee desired to be 
authorized to advertise for tenders for the work, 
requiring those who tendered to state at what 
price per cubic yard they would perform such 
work, providing the dredge, scow, and all neces- 
sary apparatus, and also requiring the parties 
tendering to state at what time they would be 
enabled to commence operations in case the 
tender should be accepted. This report was 
also adopted by the council. 

The committee in the meantime had seen a 
plan of a dredge which it was thought would be 
better for working in saw dust than the plaintiff's, 
and they finally decided to let the contract for 
dredging the harbour to Mr. Hayden, who used 
the new style dredge, and a contract, under the 
seal of the corporation, was entered into with 
Hayden. In the meantime the plaintiff's dredge 
ha4 been brought to Belleville, at the expense 
of over $800, and was not then required for the 
use of the corporation. There was evidence given 
to shew that the corporation had recognized the 
contracts of the committee after their reports 
had been made, and paid' for the work done in 
the same way that this was, though there was 
no written agreement or contract under seal: 
that sidewalks, involving a large expenditure, 
had been constructed in this way, and a bridge 
also built for the corporation, though there waa 
no contract under seal. 
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Another by-law was passed in December, but 
that was to remedy some technical defects in the 
former one, and seemed to be of no particular 
importance as far as the matters in question in 
this snit were concerned. 

The plaintiff had a verdict for $873.60, with 
leave reserved to the defendants to move to enter 
a nonsuit. 

In Easter Term last, Flint, for defendants, 
obtained a rule nisi to enter a nonsuit or verdict 
for defendants, pursuant to leave reserved, on 
the following grounds : — 

1. That the agreement mentioned in the report 
of the 6th May, 1868, was to be subject to a vote 
of the people to raise funds for dredging the 
barboar, and all expenses connected there- 
with, which never having been done under that 
report, there was no concluded agreement with 
the plaintifi. 

2. That on the 15th July, 1868, the council 
adopted a report breaking off the negotiations 
with the plaintiff, the ^ame day that the vote 
was taken on the by-law. 

8. That the plaintiff had no right to act until 
the vote was taken and the by-law passed. 

4. That by the report of the 6th May, 1868, 
the agreement was to be subject to a vote of the 
people,, and the agreement of the plaintiff could 
not have been concluded, from the terms of the 
report, until the vote had been taken, and on 
the same day the vote was taken the agreement 
was rescinded. 

6. The agreement under which the plaintiff 
sues i« not under the seal of the corporation, 
and is not binding on them. 

6. That the by-law passed on the 15th July, 
1868, was bad, and no other by-law to carry out 
the terms of the report of the 6th May, 1868, 
was passed until the 7th December, whereas the 
agreement with the plaintiff was rescinded on- 
the 18th July, 1868, before the by-law of De- 
cember, 1868, and yet all the expenses were 
incurred, and dredge brought, in^ May, 1868, 
before the time allowed by. the report of 6th 
May, 1868. 

John Bellt Q. C, of Belleville, shewed cause. 
The matter done or to be done under the agree- 
ment was within the power of the corporation to 
do, and being reduced to writing in the shape of 
a xeport adopted by the. council, the agreement 
was binding on the corporation to the extent that 
it was performed by the plaintiff: Ferry y. The 
Corporation of Ottawa, l!3 U. C. R. 391. 

Flint, contra. The evidence shews that the 
engagement to bring over the dredge was made 
in the middle of April, whilst the report was not 
made until the 6th May, and is then to be subject 
to a vote of the ratepayers. The next report of 
the committee was on the 17th of June, and tlie 
by-law passed on the 15th July was bad, and the 
only operative by-law was that passed in Decem- 
ber, long after the bargain was made : Wingate 
V. The EnnUkillm OU Refining Co., 14 C. P. 380 ; 
McLean v. Corporation of Br antf or d, 16 U. C. R. 
347 ; Nicholson v. Guardians of Bradfield Union, 
L. R. 1 Q. B. 620 ; Add. Con. 700 ; Calvin v. 
Provincial Ins, Co., 20 C. P. 21, 267'; Mayor of 
Lvdlow V. Charlton, 6 M. & W. 815 ; Arnold v. 
Mayor of Foole, 4 M. & G. 860 ; Diggle v. London 
and Blackwall Railway Co., bEx. 442; London 
Dock Co. V. Sinnott, 27 L. J. Q. B 129. Here 
the defendants received nothing from the plain- 



tiff. He merely brought his own'property from 
the United States to Canada at his own expense. 
As far as he is concerned, no part of it comes 
within the rule laid down in L/R. 1 Q. B. 620. 

RiOHARD, G. J., delivered the judgment of the 
Court. 

It is not suggested that it was not within the 
scope and authority of the defendants as a cor- 
portion to enter into an agreement of the kind 
which the plaintiff contends was made with him. 
The only ground urged is, that they did not 
execute the agreement under their feal, and, 
being a corporation, are not bound by it. 

The Courts of England, from time to time, 
have been inclined to hold that when the con- 
tract is within the scope and powers of the cor- 
poration it is good, though not under seal. 
Many of the cases are in relation to trading 
corporations and their contracts, and in one 
of the recent decisions Chief Justice Cockburn 
speaks of the rule requiring the corporation to 
execute contracts under seal as "a relic of bar- 
barous antiquity."* 

Though many of the cases arise out of con- 
tracts with trading corporations, they are not all 
so. But as to other corporations, when they 
have received the benefit of the agreement which 
has been executed, the Courts have held them 
bound by it to the extent of paying for that 
which has been performed. Most of the cases 
are referred to in Nicholson v. The Guardians of 
the Bradfield Union, L. R. 1 Q. B 620 ; South of 
Ireland Colliery Co. v. Waddle, It. R. 3 C. P. 
463; S. C. in Ex. Ch., L. R. 4 C. P. 617. 

In Fim v. The Municipal Council of Ontario, 9 
C. P. 304, the Court of Appeals in this country, 
ten years ago, in relation to municipal corpora- 
tions, carried the law as far, if not farther, than 
it has gone in England in relation to the liability 
of similiar bodies there, on contracts not under 
seal. 

Ferry v. The Corporation of Ottawa, 28 U. C. R. 
391, seems to me to be a strong authority in 
favour of the plaintiff. There a committee of 
the corporation was authorized to treat with and 
recommend to the council an engineer for making 
surveys, &c., for supplying the city with water, 
and making application to the government for 
the site of a reservoir. The chairman of the 
committee employed the plaintiff to make plans, 
which the Commissioner of Public Works re- 
quired to see, and one of the committee wrote 
to the plaintiff to come to Quebec to assist in 
pressing the application for a site, which he did ; 
the chairman also told him to go ; and the report 
of the proceedings was approved by tjhe council. 
The Court held the plaintiff entitled to recover. 

Here the harbour committee had been appar- 
ently specially charged with looking after the 
harbour, and endeavouring to obtain a dredge 
to clean it out, and devising other means to get 
rid of the saw-dust that was filling it up. The 
expense attending these other proceedings appear 
to have been paid by the defendants without 
question. 

Having failed to obtain a dredge from the 
Board of Works, or any other material aid from 
the government, they wisely concluded they 
had better help themselves. Learning that the 
plaintiff was the owner of a dredge which was 

* South cif Ireland CoUiery Co, v. WaddU, L.B. 4 C.P. 618. 



108— Vol. Vn.J LOCAL COURTS' & MUNICIPAL GAZETTE. 



[July, 1871. 



then in the United States, the opmmittee per- 
Bnaded him to offer to send for it. and to let 
them have it on oertain terms ; the first stipnla- 
tion in the agreement being, that he shall tend 
for the dredge and bring it to BelleTiUe, doubt- 
less that there may be no delay in the matter. 
The eTidenoe shews that the committee were 
under the impression that it would be for the 
interest of the town to have the dredging done 
b^ore the water in the river was low, or the 
current riackened. The committee report the 
offer to the council, say they considered it yery 
f%T0urable, and recommended the same for 
acceptance by the council. The council adopt 
the report of the of the committee, and the 
chairman informs the plaintiff of it, and per- 
suades him to send for the dredge at once, which 
he does, and expends money to the extent of 
over $300 in bringing it to Bellerille. 

In the meantime the committee think a more 
fayonrable arrangement can be made for the 
interest of the town, and after the arriyal of 
the dredge adyertise for proposals to do the 
dredging, the contractor fomisbing the dredge 
and all the implements, &o. They do not carry 
out the arrangement to use the plaintiff's dredge, 
and finally decline paying him the money he has 
expended in good faith in carrying out the 
arrangement he entered into with their express 
approval . 

The agreement was to be subject to a yote of 
the people to raise the funds, if that would make 
any difference, and that vote was obtained long 
before this action was brought. 

There may be some nice distinctions drawn 
between this case and some of the decided cases, 
but we think the law now has gone so far that 
when a contract has been entered into by the 
express direction of the corporation, and has 
been performed by the party, and the corpora- 
tion has receiyed the adyantage of it, the cor- 
poration cannot set up as a defence that the 
contract was not under seal, always assuming, 
of course, that what was contracted for was a 
matter within the scope and powers ot the cor- 
poration to contract for. 

Now here the plaintiff did bring his dredge to 
Belleville to be used by the defendants. It is 
highly probable that the bringing of it was of 
real advantage to the defendants. The article 
is an expensive one to construct and there are 
not many of them in use, and in seeking offers 
for the work they require done, the fact that 
there was a dredge in the town, the use of which 
could be had for the work, would be likely to 
induce more favourable offers than if it had not 
been there. The corporation having received 
the advantage of the expenditures made by the 
plaintiff at their request, ought not, according 
to the modern rule whioh has been laid down in 
the decided cases, to be allowed now to set up 
the want of the seal to relieve them from repay- 
ing the money which the plaintiff spent in good 
faith at their request, in accordance with his 
agreement, from which they have apparently 
derived benefit. 

We think the rule should be discharged. 

Rule duehargtd. 



COMMON PLEAS. 

RepoirUd by &. J. Yak KouoHNirr, Esq., Barriater'tU-LaVj 
Reporter to the Court.) 

BiGiHA y. White. 

Selling liquor on Sunday— S9 Vie. ch. S9, see. 9S (0»f.>— 
Medicinal Pttrpoeei—QualifiecUion of Ma^gistrate. 

A. conviction for selling liqaor on a Sunday, In contrayen* 
tion of 32 Vic. ch. 32, sec. 23 (Ont.), omitted to ststa 
that the liquor was not supplied upon a requisition fox 
medical purposes : Held, bad, and the conviction was 
quashed. 

The only evidence offered in proof of the magistrtte, 
before whom the recognizance in this case had been 
taken, not being properly qualified, was a certificate, 
purporting to be under the hand and seal of the Cleik 
of the Peace, that he did not find in his office any 
qualification tiled by the magistrate ; Held, insufficient 

(21 U. C. C. P. 3M.J 

O. S. Patterton^ obtained a rule nisi to quash 
a conviction, made upon the 4th day of JanuMT*, 
1871, by the police magistrate of the City of 
Toronto, for, among other grounds taken, << That 
it does not appear that the liquor was not sup- 
plied upon a requisition for medicinal purposes. 

The conviction was in these words : " For that 
he the said George White, then being a licensed 
tavern keeper in and for the said City of Toronto, 
did on the 1 Ith day of December, 1870, the said 
day being Sunday, in his house and premises 
flituate on King Street west, within the limits of 
the said City of Toronto, and licensed under the 
provisions of * The Shop and Tavern License 
Act, 1868,' and 'in the premises licensed and 
specified in and by such license, unlawfully and 
knowingly sold to one Henry Reeve a certain 
quantity of wine, beer, and other spirituous and 
fermented liquors, to wit, one glass-fall of 
brandy mixed with soda water, contrary to the 
form of the Statute in such case made and pro- 
vided, this being adjudged to be his first offence 
against the provisions of the said Act, and 
Qeorge Albert Mason being the informant in the 
premises." 

Morgan shewed cause, citing In re Barrett^ 28 
U. C. Q. B. 659. 

Patterson {Oretn^ with him), contra, cited Rex 
y. Stone, 1 Ea. 639 ; Paley on Convictions, 178 ; 
Regina v. Boyes, 4 Pr. Rs. 196 ; Rez v. Jenkins^ 
1 T. R. 82. 

Galt, J. — The clause of the Act under which 
this conviction was made is the 23rd sec. of Ont 
Stat. ch. 82 of 32 Vic , whioh is as follows : " la 
all cases when by the laws of the Province of 
Ontario intoxicating liquors are or may be 
allowed to be sold by wholesale* or retail, no 
sale or other disposal of the said liquors shall 
take pi ace therein or on the premises thereof, or 
out of or from the same, to any person or 
persons whomsoever, from or after the hour of 
seven of the clock on Saturday night till the 
hour of six of the clock on Monday morning 
thereafter, and during any further time on the 
said days, and any hours on other days during 
which, by any by-law of the Municipality 
wherein such place or places may be situated, 
the same, or the bar-room or bar-rooms thereof, 
ought to be kept closed, save and except in oases 
where a requisition for medicinal purposes, 
^gned by a licensed medical practitioner, or by 
a justice of the peace, is produced by the vendee 
or his agent ; nor shall any such liquor be per- 
mitted or allowed to be drunk in any Buoh 
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plaoes, except as aforesaid, during the time pro- 
hibited by this Act for the sale of the same." 

It is stated in Paley on Cooyictions, p. 282, 
that when the enacting clause of a Statute con- 
Btitutes an act to be an offence under certain 
circumstances and not under others, then, as the 
act is an offence only tub modo^ the particular 
exceptions must be expressly specified and nega- 
tiyed ; but, when a Statute constitutes an act to 
be an offence generally, and in a subsequent 
clause makes a proviso or exception in favour of 
particular cases, or in the same clause, but not 
in the enacting part of it, by words of reference 
and otherwise, then the proviso id matter of 
defence or excuse which need not be noticed in 
the information or conviction. See also Van 
Soven*» case (9 Q. B. 669), ThibauU v. GiJbton 
(12 M. & W. 88). In the clause of the Statute 
under which this conviction took place, there is 
an express exception, ** save and except in cases 
where a requisition for medicinal purposes " is 
produced by the vendee. In my opinion this 
exception ought to have been negatived in the 
conviction. In the King v. Juk^ (8 T. R. 642) 
Lord Eenyon says, ** This is not an objeetion of 
form but of substance, and the reason is well 
given by Hawkins why a conviction should nega- 
Uve all the exceptions in the enacting clause, 
because the party cannot plead to such a convic- 
tion, and can have no remedy against it, but 
from an exception to some defect appearii^g on 
the face of it ; and all the proceedings are in a 
summary manner. Therefore the conviction 
itself should shew that the party accused had 
not the defence which the Act gives to him, if 
true." 

Haqabtt, C. J.— I agree with the result of 
tl^e judgment just delivered. 

The offence is wholly created by the statute, 
and may be described as a selling of liquor on 
Sunday in any case, except in cases where a re- 
quisition for medicinal purposes is produced 
To commit a man for selling on a Sunday, may 
be no offence whatever under the Act. The 
omission to negative the existence of the requisi- 
tion for medicinal purposes, seems clearly fatal 
on all the authorities. 

I at first thought that the statutable form 
given in the general Act, referred to in sec. 25, 
might help, or something in the Act itself (Con. 
Stat. C, ch. 108). 

Sec. 44 enacts : '* If the information or com- 
plaint negative any exemption, exception, pro- 
viso, or condition in the statute, on which the 
flame is framed, it shall not be necessary for 
prosecutor or complainant to prove such nega- 
tive; but defendant may prove the afiGlrmative 
thereof in his defence/' &c. But nothing is 
said as to the conviction. 

The form of conviction allowed to be used 
•contains the directions in the blank, ** stating 
the offence, and the time and place when and 
and where committed." See also the Act of 
1869» ch. SI. This leaves the statement of the 
-offence jast where it was. 

The same provision as to regulating exemp- 
tions appears in the Apt of 1869, ch. 81 , see. 44. 

Great latitude is allowed for varianoet be- 
tween the information and tiie evidence; and 
■ea 24 of the Aot of 1869, oh. 81, allows in- 
formation in many oaaes^ <« without oath or 
«ffinnfttion m to the truth thereof." 



But we cannot refrain from expressing great * 
surprise at the profieedings in this case. 

One G. A. Mason lodges a sworn information 
ag^nst defendant for selling liquor on Sunday 
without a license. The charge and conviction 
are shewn to be untrue ; for on the same informa- 
tion a conviction is made of a totally different 
offence, viz., having a license and selling liquor 
on Sunday. 

It can hardly increase public confidence in the 
administration of justice, if an informer, who 
swears a man is doing an act without a license, 
when the fact of his having a license was so 
readily ascertainable, be allowed, on th^ same 
information, to share a penalty imposed on the 
defendant for doing an act made penal on the 
express grounds of his having a license. I do 
not think it necessary, in the view we take, to 
discuss the question as to the cumulative pen- 
alties on second and third convictions. It would 
be only reasonable to suppose that the leading 
idea of this increased punishment was, that if a 
person be once convicted of an offence, his repe- 
tition thereof, after experiencing the power of 
the law, should justly ensure to him a more ^ 
severe penalty. 

Lodging on the same day information for 
distinct offences, committed on previous distinct 
days, and then adjudicating on the second and 
third offences as being offences committed after 
previous convictions, all three convictions being 
made on the same day, and probably at the same 
time, may possibly be within the letter of the 
law (as to which we express no opinion), but can 
hardly be within its spirit, and not likely to 
answer the purpose of warning and correction, 
which we think the Legislature intended. 

An objection was taken by Mr. Morgan, that 
the recognizance was in'sufficieotly taken before 
an unqualified Magistrate. If this objection be 
open to him, he has offered no legal proof 
thereof. He has simply filed a certificate, pur- 
proting to be under the hand and seal of the 
Clerk of the Peace, that he does not find in his 
office that any oat^ of qualification has been 
filed by ** Nathaniel Dickey." The recognizance 
appears to be taken before, and is signed by 
"N, Nickey, J. P." 

Even if this novel method of proving the 
matter desired to be brought before us be correct, 
we have no means of knowing that the certificate 
in any way refers to the same person whose 
name is attached to the recognizance. 

QwTNHi, J.r concurred. 

Conviction qutuhed. 



ELECTION CASES. 



WEST TORONTO ELECTION CASE. 

(Abmstrong v. Caooks.) 

CorUrowrted OeetioM Aot, 1870, Si Vie., Cap. 21, See, 6Z 
— Rttv^n to writ — Txtm for jiling petition — Holidays — 
Form of petition— Treating. 

Held, 1. That the twenty-one days limited for filing an 
election petition after the return of the writ are to be 
reckoned fkrom Hie time of the receipt of the return by- 
the Clerk of the Grown in Chancery, and not £roni the 
time of m ailing by tiie returning officer. 

2. Good Friday and Easter Monday are holidays within 
the meaning of the Act, and they are not to be reckoned 
in oomputiof the twenty-one days. 

8. The Joint effect of Stat. Ont 82 Vic., cap. 21, and the 
Ontario Interpretation Act, 81 Vic, cap. 7, sea 1, Is, 
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that when the word "holiday "is used it indndes the 
abpve days as " set apart by Acif of the Legislature. " 
4. The word "treating refused to be struck out of the 
petition though not specifically prohibited by the Act , 

[Chambers, May 17, 1B71.—Hagarty, C. J., C. P.] 

The roRpondent was the member elect for the 
TVest Riding of the City of Toronto. On the 
4th April the returning officer mailed bis return 
to the CU^rk of the Crown in Chuncery. under 
Bee. 52 of 32 Vic. cap. 21 ; and on the fullowiug 
day this return was received and filed by that 
officer. On the 1st May the petition was filed, 
which in general terms charged the respondent 
or bis agents with bribery, treating, and undue 
influence, following the form recited in the case 
of Beat V. Smith, L. R. 4 C. P. 146. 

Bethune, on behalf of the responclent, obtained 
a summons calling on the petitioner to show 
cause why the petition should not be struck off 
the files, on the ground that it was filed after th« 
period of twenty-one days from the return to the 
writ of election ; or if filed in time, to amend 
it by striking out the allegation of ''treating" 
or otherwise, so as to state an offence contrary 
to the statute in that behalf. 

The points mainly relied on were: — that the 
twenty-one days commence to run from the date 
of the return, or from the date of mailing: that 
the first and last of the twenty one days are 
inclusive, and that Good Friday and Easter 
Monday, whicb .intervened during that period, 
are not holidays within the meaning of the act, 
not having been *' set apart by the Legislature.'' 

Jt. A. Harriaon, Q. C, showed cause. 

The intention of the Legislature was to give 
twenty-one clear business days within which to 
file the petition. 

The time runs from the receipt by the Clerk 
of the Crown in Chancery, and not from the date 
of or from the time of mailing the return. If 
never received in the Chancery, great difficulties 
would arise from holding that the mere mailing 
of the return was sufficient. 

The day on which the return was made is 
to be excluded : Pugh v. Dujpe of Leeds, Cowper, 
714 ; Wilson v. Pears, 2 Camp. 294 ; Ammerman 
Y. Digges, 12 Irish C. L. Rep. Appendix I ; Isaacs 
V. Royal Insurance Co., L R. 6 Ex. 296; Pegler 
v. Qurney, 17 W. R. 316; lb , L. R. 4 C. P. 235. 

As to holidays, the Ontario Interpretation Act 
and the Election Act must be read together. 
The latter excludes days set apart as public 
holidays by the Legislature of Ontario, and in 
the former the word ''holidays*' includes, among 
other days. Good Friday and Easter Monday. 

As to striking out the allegation of treating, 
see Beal v-. Smith, L. R. 4 C. P. 145 ; Rogers on 
Elections, 8th edn. ; Clarke on Elections. 

Crooks, Q. C. (in person), and Beihune, sup- 
ported the summons : 

Rule 166, under the Common Law Procedure 
Act, should apply, and both days are included : 
Morell V. Wilmot, 20 U. C. C. P. 378 ; Morris v. 
Barrett, 7 C. B. N. S. 139. Proceedings on a peti- 
tion are similar to suits, and the rules applying 
to the latter should apply to them. As to the 
rule of computation at common law, see Regina 
V. Justices of Derbyshire, 7 Q. B. 1 93 ; Regina v. 
Justices of Middlesex, 2 Dowl. N. S. 719; Rex y. 
Justices oj Middlesex, 17 L. J. M. G. 111. 

The returning officer was functus officio from 
the time he made his return, and had completed 



a perfect act as soon as he executed the return. 
The Clerk in Chancery was not a public officer, 
and was under no obligation to show his papers 
or to give any information ; and the public and 
the candidates would not be injured by the re- 
turning officer failing to send the return to the 
clerk, as the returning officer had to file his 
returns also in the Registry office, »n<l had to 
Bend a copy to each candidate. 

As to the holidays, the statute is explicit, and 
our Interpretation Act should not be referred to 
except in case of doubt or the silence of the par- 
ticular act. The act excepted public holidays 
*'set apart" by the Legislature of Ontario. No 
such holidays, and in fact no holidays, had been 
so set apart ; and these words, *' set apart," 
mean hereafter to be set apart. What was meant 
was a non- working day — a day like Sunday. 
Coke, 2 Inst. 264, shows that there is a distinction 
between the kinds of holidays ; and the Legislft* 
tnre had this in contemplation when in the one 
act they declared Good Friday and Easter Mon- 
day "holidays" merely, and in the other act they 
excepted " public holidays." And see Tomlin's 
Law Dictionary, *♦ Holiday," Lush's Prac. 352. 

Hagabty, C. J., C. P. — It is first contended, 
for respondent, that the twenty-one days are to 
be reckoned from the time of the returning offi- 
cer making or mailing his return, and not from 
the time of its being received by the Clerk in 
Chancery. This depends on the meaning of sec- 
tion 6 of the Controverted Elections Act of 1871. 
The words are : " The petition shall be presented 
within twenty-one days after the return has been 
made to the Clerk of the Crown in Chancery of 
the member to whose election the petition re- 
lates," &c. Bysection 52 of the 32 Vic. cap. 21, 
the returning officer, as soon as he receives all 
the poll-books, adds them up, &c., *' and shall 
within ten days thereafter make and transmit 
his return by mail to the Clerk of the Crown in 
Chancery ; and he shall also, upon application, 
deliver to each of the candidates or their agents, 
or if no application be made, he shall within the 
same period transmit by mail to each candidate 
a duplicate of such return, which duplicate shall 
stand in lieu of an indenture." Section 56 pro- 
vides that "the returning officer shall forward to 
the Clerk of the Crown in Chancery, with his 
return to the writ of election, the original poll- 
books and lists of voters used at that election, 
duly certified as such by him." 

The respondent contends that when the return- 
ing officer makes and mails bis return, his daty 
is completed ; that the return has then been 
made to the Clerk in Chancery, and that the 
twenty-one days then begin to run. I am of 
opinion that the time is to be reckoned from the 
return, t. e., the actual return into the Clerk in 
Chancery's office or custody* and that the mere 
act of the returning officer in making his retam 
and mailing it to the Clerk is not what is meant 
by the words used. It appears to me that the 
idea is, that the return under section 52, and the 
original poll-books and lists of voters, are Ui be 
finally placed on record, as it were, in the Clerk's 
office, where all such records are to be collected 
and kept; and when it is said '<^fter the return 
has been made to the Clerk of the Crown in 
Chancery," it is the same as if the words were 
" after the writ of election and retarn thereto, 
&c., have l^een returned into Chancery," which 
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latter -^fords I think most clearly mean, then 
aotaally being in the Clerk's oastody. 

The respondent argues that there is no provi- 
sion for inspecting the records in the Clerk's 
ofBce, and the petitioners hare no legal right to 
search there. Be that as it may, I do not think 
it can affect the decision. If the returning 
ofiScer making and duly mailing the return com- 
mences the twenty-one days, then if by a post- 
ofBce blunder the papers went astray and did not 
reach the Chancery till the lapse of twenty-two 
days, the time would have expired, and the 
return had never been actually made to the 
Clerk in Chancery in the sense of giving that 
officer custody of the record. If we were speak- 
ing of a writ of execution, and either by statute 
or rule of court i^ party to a suit had the right 
to take some further proceeding within twenty- 
one days after the return of such writ made by 
the sheriflf to the court from which the writ 
issued, my strong impression is that the twenty- 
one days would certainly count from the actual 
receipt of the returned writ into the court, and 
not from some day when a sheriff in Ottawa or 
Sandwich wrote his return and put it into the 
post office properly addressed to the clerk of the 
court, even though, as here, he was by law 
directed to make and mail such return to the 
court. If the writ or return here had been lost 
or destroyed in transmission, and never reached 
its address, there would of course be a remedy, 
and another return must be made, as best could 
be done, and the twenty-one days would count 
from the actual receipt in Chancery of the sub- 
stituted return. The provision in section 56 for 
the simultaneous return of the original poll- 
book, &c., to the Clerk in Chancery, affords 
another reason, I think, to show that the time 
should count from the actual depositing of all 
these records in the proper department, where 
any objection apparent on their face could be 
properly exanoiined. 

I notice in the Controverted Elections Act of 
Canada, Con. Stat. Can cap 7, sec. 3, a provision 
that '*if the day on which the return upon such 
election is brous;bt into the office of the Clet k of 
the Grown in Chancery fe a day on which Parlia- 
ment is not in session, or is one of the last four- 
teen days of any session, then the petition shall 
be presented within the first fourteen days of the 
session of Parliament commencing and held next 
after the day on which such return has been so 
brought into the office of the Clerk in C^jancery," 
&c. The preceding statute had provided for the 
returning officer making an indenture with the 
electors as to the return, and section 70 provided 
for his transmitting the original poll-books with 
the writ of election and his return to the Clerk 
of the Crown in Chancery. I cite this as 
merely illustrative of the meaning Parliament 
lias placed upon somewhat* ambiguous words. 
My opinion on this point is against the respon- 
dent. 

It is next objected that the petitioners have no 
right to exclude Good Friday and Easter Monday 
from the twenty-one days. Section 62 of our 
late act says, ** In reckoning time for the pur- 
poses of this act, Sunday and any day set apart 
by any act of the Legislature of Ontario for a 
public holiday, fast or thanksgiving, shall be ex- 
cluded." The respondent contends that the Legis- 
lature has never in fact set apart any day for a 



public holiday. This is true in terms ; there has 
been no specific setting apart of any such day. 
But the petitioners rely on the Ontario Interpre- 
tation Act, 31 Vic. cap. 1. Section 7 says, 
'< Subject to the limitations in the 6th section 
(which provides that * unless it bo otherwise 
provided, or there be something in the context 
or other provisions thereof indicating a different 
meaning or calling for a different construction,' 
&c.), in every act of the Legislature of Ontario 
to which this section applies, * * * (ISthly,) the 
word « holiday' shall include Sunday, Ney 
Year's Day, Good Friday, Easter Monday and 
Christmas Day, the days appointed for the birth- 
days of her Majesty and her Royal successors, and 
any day appointed by proclamation for a general 
fast or thanksgiving." Now, as it appears to me, 
the weight of respondent's objection is that our 
late act says ** any day set apart by any act of 
the Legislature, (fee, for a public holiday ; " and 
that, as a matter of strict construction, the Le- 
gislature never has in terms set any day apart. 
Had the words been ** Sunday and any public 
holiday, fast or thanksgiving," I do not think 
there could be any serious question but that the 
Interpretation Act would require us to read it 
so that the word '* holiday" should include Good 
Friday, Easter Monday, &c. If respondent's con- 
tention be right, there can be no holiday in On- 
tario on this Election Act, unless and until an Act 
be passed expressly setting certain named days 
apart. We must of course read the two clauses 
together. It would then read in popular language 
thus, ** Whenever we, the Legislature use the 
word ' holiday,' we declare that by that we 
mean Good Friday, Easter Monday, &c., and 
any further days appointed by proclamation, &c. 
Then we tell you in the Election Act, in reckon- 
ing time, not to include any day which we, 
the Legislature, set apart as a public holiday, 
fast or thanksgiving. We have already de- 
clared that by holiday it means these days in 
question." 

It is to be noted that the '* fast or thanks- 
giving" is not fixed or to be fixed by Act of 
the Legislature, it is by proclamation. So that 
by respondent's argument a proclaimed fast or 
thanksgiving could not be excluded from the 
reckoning, as it was not so set apart by any 
Act of the Legislature. But I consider the 
** setting apart by Act of the Legislature" has in 
this cause been already defined in the case of a 
fast or thanksgiving, where it shall be pro- 
claimed as such. I think in the same manner 
the words "public holiday set apart by Act of 
the Legislature" is answered. The joint effect of 
the two clauses read together is that when the 
word ** holiday" is used, it includes these two 
days as being set apart by Act of the Legislature. 

I observe in the Election Act of 1868-9 the- 
word ** holiday" does not occur, but section 
30 declares that the day of polling shall not 
be R Sunday, New Year's Day, Good Friday, 
Christmas Day, First of July or Birthday of the 
Sovereign. In the Interpretation Act of Canada, 
22 Vic. ch. 6 sec. 12 defines what the words 
"holiday" shall include — Sunday, New Year's 
Day, Epiphany, Annunciation, Good Friday, &o., 
omitting Easter Monday and any day appointed 
by proclamation, &e. In the Dominion Inter- 
pretation Act, 31 Vic. oh. 1 sec. 15, it says the- 
word "holiday" shall include Sunday, Good' 
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Friday, &o , &c., Easter Monday and any day 
appointed by proclamation. It should be ^ob- 
serTed that ia these interpretation Acts the word 
is *' holiday/' not ** public holiday/' I do not 
consider the respondent has succeeded in making 
any yalid distinction between the words for the 
purposes of this application. 

I decide against the objections. I think, in 
so doing, I obey the directions of our Interpre- 
tation Act in giving the words before me, ** such 
fair, large aud liberal construction and interpre- 
tation as wTl best ensure the attainment of the 
object of the Act, and of such proyision or en- 
actment according to their true intent, meaning, 
and spirit ** 

The remaining questions are as to amending 
the petition by striking out the allegations of 
** treating" or otherwise so as to state any offence 
contrary to the statute. The petition is drawn 
in the widest and vaguest terms. It charges 
simply ** bribery, treating and undue influence." 
This general form seems sanctioned by the Eng- 
lish Practice (See Beat y. Smith, L. B. 4, C. P. 
145), where the allegations seemed precisely 
similar. Bovill, C.J., in giving judgment, says: 
— ** It seems to me that it sufficiently follows the 
spirit and intention of the rules, and no injus- 
tice can be done by its generality, because ample 
provision is made by the rules to prevent respon- 
dents being surprised or deprived of an oppor- 
tunity of a fair trial by an order for such par- 
ticulars as the Judge%nay deem reasonable." 

Our statute does n6t specifically prohibit "treat- 
ing" by name, and certain provisions in the Eng- 
lish Acts as to giving meat or drink to individuals 
are omitted. Our statute, section 61, prohibits 
the furnishing of entertainment to any meeting 
-of electors assembled for the purpose of promot- 
ing such elections, or pay for, procure or engage 
to pay for, any such entertainment, except at a 
persons residence. Now, I do not feel at liberty 
to insist in an alteration in the form of the 
petition, as possibly under the general term of 
^'treating" some matter may be gone into, coming 
within our law. 

Summons discharged* 



CORRESPONDENCE. 



To THE Editors of the Law Journal, 
School law — Hiring of teachers. 

Gkntlbmbn, — Would you kindly give your 
opinion of the following case through the 
<;olumns of the next issue of the Law Jour- 
nal, the question being one of general interest, 
especially to school trustees and teachers : 

A school teacher is engaged by trustees to 
teach for one year from, say 1st January; and 
the day before the summer vacation com- 
mences, the teacher, at his own request, is 
released from his agreement, in order that he 
n^7 engage in some other business, being 

* From the above Judgment the respondent appealed 
to the Court of Queen's Bench, but the decision was np- 
bdd.— B4i. h, J. 



desirous of quitting teachii^, for the time at 
least Can he, under these circumstances, com- 
pel the trustees to pay him for the summer 
vacation, and if so, would the teacher, who is 
engaged by the trustees to complete the term 
be also entitled to be paid for the same vaca- 
tion, although engaged during the vacation or 
after it has expired. I understand that the 
opinion is held in the Educational Office in 
Toronto that both teachers would be entitled 
to be paid by the same trustees for the sum- 
mer holidays, which view of the case seems 
so unreasonable and inequitable that I have 
taken the liberty of asking your opinion on 
the matter. 

Tour attention will confer a favor on 

Respectfully yours, 

Trustebs. 
ainton, 26th July, 1871. 



[We understand, from the best authority, 
that it was never "held in the Education 
Office in Toronto that both teachers would be 
entitled to be paid by the same Trustees for 
the summer holidays." As a matter of law, 
we should say that employment for a year 
obliges the teacher to continue in his employ- 
ment for twelve months, and any abandon- 
ment of his employment during that period, 
with however the assent of the trustees, enti- 
tles him to payment of the proportionate part 
of his salary. He w(^uld of course be entitled 
to all the holidays which are allowed during 
the period of his engagement, if he keeps it ; 
and his successor, when he takes employment, 
is entitled to those holidays which occur dur- 
ing his period of service. 

Some trustees, who have a love of change, 
employ teachers for short periods, and eeono- 
mically manage to be without teachers during 
holidays. Such economy saves money, but 
sacrifices the best interests of the schools 
under their charge. Changing teachers is the 
bane of every school which is so mismanaged.] 
— Eds. L. J. 



A written promiae to pay a certain sum of 
money at a certain time, and to a certain person^ 
is a negotiable promissory note, and no wordff, 
added after the promise which facilitate the col- 
lection of the note in ease of default, unless they 
contain some condition in the happening of which 
the note is not to be paid, affect its negotiability. 
— Zimmerman, et al, v. Anderson, [Pmn. Legal 
Qautte}, 
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DIARY FOR AUGUST. 




1. Tues. LomtiMB. 

6. SUN. 9t/i Sunday after Trinity. 

13. SUN. lOah Sunday after Trinity. 

14. Mon. Last day for County Clerks to certify county 

rates to municipalities in counties. 

20. SVS.^llth Sunday after Trinity. 

21. Men. Long Vacation ends. 

23. Wed. Last day for setting do\vn and giving notice for 
re-hearing in Chancery. 

27. SUN. IStk Snnday after Trinity. 

28. Mon. County Court Term (York) begins. 
31. Thur. Re-hearing Term in Chancery. 



He iSoal ®0ttJte* 



AND 

MUNICIPAL GAZETTE. 

AUGUST, 1871. 

FORGERY AND THE QUARTER 
. SESSIONS. 

Our attention has again been called to this 
matter by a correspondent who sends us an 
extract taken from a local paper, of the pro- 
ceedings at the General Sessions of the Peace 
for the County of Waterloo. It appeared that 
a person charged with forgery had given bail 
to appear at the next court of competent juris- 
diction. He attended at the Sessions, and the 
witnesses for the Crown and the prisoner were 
also in attendance. The County Attorney, 
although entertaining the opinion that the 
crime could be tried at the Sessions, as the 
matter was one of grave doubt, asked the 
Chairman to decide whether the Court would 
try the case or not in order that he might 
know whether to go before the Grand Jury 
with an indictment. He referred at length to 
the remarks in the Canada Law Joubnal 
(7 C. L. J. N. S. 81) bearing the subject 

His Honor Judge Miller, after going into 
the matter very fully, and while agreeing with 
the Crown Attorney as to the power of this 
Court to try cases of forgery, stated that the 
Court had decided not to try the case in 
consequence of the dictum of Chief Justice 
Robinson in Eeg. v. Jhinlop^ 15 U.C. Q.B. 118. 
and in view of the fact that the question of 
the jurisdiction of this Court in such cases 
was, as he Was informed, under the bonsidera- 
tion of one of the Superior Courts, and when 
the jurisdiction appeared to be involved in so 
much doubt, the Court would not now try the 
case, especially since the accused was out on 
bail and could appear for his trial at the next 
Fall Assizes. 



We must refer our correspondent and read, 
ers generally to the case of Eeg. v. McDonald, 
which was reserved by the Chairman of the 
General Sessions of the County of Elgin, at the 
last December sittings, and wherein the Court 
of Queen's Bench decided last term that the 
Courts of Sessions have no jurisdiction in cases 
of forgery. The published report of the case 
will probably show that the question of juris- 
diction in cases of perjury was also considered 
and authoritatively determined. 



ELECTION PETITIONS. 

We devoted most of our space in the August 
number of the Law Journal to the considera- 
tion of matters arising under the recent Elec- 
tion Acts. The report of the Stormont case, 
so far as it has gone, and the notes of decisions 
in the Brockville case, have been carefully 
prepared, and will be read with interest, 
especially by those engaged in working up 
the election cases which are yet to be tried. 

An extra number of copies of the August 
issue of the Journal have been struck off, and 
may be obtained from the publishers. 

We take from the report of the Stormont 
Case the following summary of the points of 
law decided by Chief Justice Richards on the 
scrutiny : 

1. That the writ of election and return 
need not be produced or proved before any 
evidence of the election is given. 

2. On a scrutiny the practice in the English 
cases is for the person in a minority to first 
place himself in a majority, and then the per- 
son thus placed in a minority to strike off his 
opponents' votes. 

8. The name of a voter being on the poll 
book is primd facie evidence of his right to 
vote. The party attacking the vote may either 
call the voter, or offef any other evidence he 
has on the subject. 

4. A voter being duly qualified in other 
respects, and having his name on the roll and 
list, but entered by mistake as tenant instead 
of owner or occupant, or vice versd : held, not 
disfranchised merely because his name is 
entered under one head instead of another. 

5. The only question as to the qualification of 
a voter settled by the Court of Revision, under 
the Assessment Act, is the one of value. 

6. Where father and son live together on 
the father's farm, and the father is in fact the 
principal, to whom money is paid, and who 
distributes it, and the son has no agreement 
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binding on the father to compel him to giye 
the Bon a share of the proceeds of the faroi, 
or to cultivate a share of the land, and the 
son merely receiyes what the father's sense of 
justice dictates : held, that the son had no TOte. 

7. In a milling business, where the agree- 
ment between the father and the son was, 
that if the son would take charge of the mill, 
and manage the business, he should haye a 
share of the profits, and the son, in fact, solelj 
managed the business, keeping possession of 
the mill, and applying a portion of the pro- 
ceeds to his own use : T^ld^ that the son had 
such an interest in the business, and, while 
the business lasted, such an interest in the 
land, as entitled him to vote. 

8. Where a certain occupancy was proved 
on the part of the son distinct from that of 
the father, but no agreement to entitle the 
son to a share of the profits, and the son 
merely worked with the rest of the family for 
their common benefit: held, that although 
the son was not merely assessed for the real, 
but the personal property on the place (his 
title to the latter being on the same footing 
as the former), he was not entitled to vote. 

9. Where the objection taken was, that the 
YOter was not at the time of the final revision 
of the Assessment Roll, the hond jftde occu- 
pant or tenant of the property in respect of 
which he voted, and the evidence shewed a 
joint occupancy on the part of the voter and 
his father on land rated at $240 : held, that 
the notice given did not point to the objection 
that if the parties were joint occupants, they 
were insufficiently rated. 

[The learned Chief Justice intimated that if 
the objection had been properly taken, or if 
the counsel for petitioner (whose interest it 
was to sustain the vote) had stated that he 
was not prejudiced by the form of the objec- 
tion, he would have held the voto bad.] 

10. Where the father had made a will in 
his son's favor, and told the son if he would 
work the place and support the family, he 
would give it to him, and the entire manage- 
ment remained in the son's hands from that 
time, the property being assessed in both 
names, the profits to be applied to pay the 
debt due on the place: held, that as the 
understanding was that the son worked the 
place for the support of the family, and be- 
yond that for the benefit of the estate, which 
he expected to possess under his father's will, 
and that he did not hold immediately to his 



i>wn use and benefit, and was not entitled to 
vote. 

11. Where the voter had only received s 
deed of the property on which he YOted on 
the 16th August, 1870, but previous to that 
date had been assessed for, and paid taxes on 
the place, but not owning it : ' held, that not 
possessing the qualification at the time he was 
assessed, or at the final revision of the roll, 
he was not entitled to vote. 

[A question being raised in this case as to 
the sufficiency of the notice, that the voter was 
not actually and hond fide the owner, tenant 
or occupant of real property within' the mean- 
ing of sec 6 of the Election Law of 1868, 
the learned Chief Justice remarked, *' The 
respondent's counsel does not say that he is 
prejudiced by the way in which the objection is 
taken ; if he had done so, I would postpone 
the consideration of the case. It is objected that 
the case, No. 9, rupra, should be subject to 
the same rule, and if the question had been 
presented to me in that view, I think I should 
have felt at liberty to go into the case, giving 
time to the petitioner to make further inquiries, 
if he thought proper."] 

12. Where the voter had been originally, 
before 1865 or 1866, put upon the Assessment 
Boll merely to give him a vote, but by a sub- 
saquent arrangement with his father, made in 
1865 or 1866, he was to support the fath er 
and apply the rest of the proceeds to his own 
support : held, that if he had been originally 
put on merely for the purpose of giving him a 
vote, and that was the vote questioned, it 
would have been bad, but being continued 
several years after he really became the occu- 
pant, he was entitled to vote, though origi- 
nally the assessment began in his name merely 
to qualify him. 

13. Where the voter was the equitable 
owner, the deed being taken in the father's 
name, but the son furnishing the money, the 
father in occupation with the assent of his 
son, and the proceeds not divided : held, that 
being the equitable owner, notwithstanding 
the deed to the father, he had the right to 
vote. Meld, also, that being rated as tenant 
instead of owner did not affect his vote. 

14. Where the voter and his son leased 
certain property, and the lease was drawn in 
the son's name alone, and when the crops 
were reaped the son claimed they belonged to 
him solely, the voter owning other property 
but being assessed for this only and voting on 
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it : held^ that although he was on the roll and 
had the necessary qualification, but was not 
assessed for it, he was not entitled to vote. 

16. Where the voter was the tenant of cer- 
tain property belonging to his father-in-law, 
and before the expiration of his tenancy, the 
father-in-law, with the consent of the Yoter 
(the latter being; a witness to the lease), leased 
the property to another, the voter's lease not 
expiring until -November, and the new lease 
being made on the 2b th March, 1870 : held, 
that after the surrender by the lease to which 
he was a subscribing witness, he ceased to be 
a tenant on the 28th of March, 1870, and that 
to entitle him to vote, he must have the quali- 
fication at the time of the final revision of the 
Assessment Roll, though not necessarily at 
the time he voted, so long as he was still a 
resident of the electoral division. 

16. Where a verbal agreement was made 
between the voter and his father in January, 
1870, and on this agreement the voter from 
that time had exercised control, and took the 
proceeds to his own use, although the deed 
was not executed until September following : 
held, entitled to vote. 

17. Where the voter was bom in the United 
States, both his parents being British-born 
subjects, his father and grandfather being U. E; 
Loyalists and the voter residing nearly all 
his life in Canada : held, entitled to vote. 

In the Brochville Case the following points 
were decided on scrutiny by Chief Justice 
Hagarty : — 

An error in assessing as owner, tenant or 
occupant, is immaterial, if the voter be quali- 
fied in any of these characters. 

If a man be duly assessed for a named 
property on the roll, though there was a cleri- 
cal error in describing such property in the 
voter's list, or erroneously setting down another 
property on Ihe voter's list, if no question or 
difficulty arose at the poll as to taking the oath, 
the vote will not be struck off on a scrutiny. 

When a voter, properly assessed, who was 
accidentally omitted from voter's list for poll 
ing sub-division No. 1, where his property lay, 
and entered in the voter's list for sub-division 
No. 2, voted without question in No. 1, though 
not on the list — vote held goDd. 

Qumre, Even if accidentally omitted from 
voter's list, should vote be received? of course 
if questioned at the poll, it could not have been 
received, not being on the voter's list 



When it is proved that an agreement exists 
(verbal or otherwise), that the son should 
have one*third or one-half the crops as bi^ 
own, and such agreement is bona Jide acted 
on, son being duly assessed— vote held good 
— the ordinary test being, had the voter an 
actual existing interest in the crops growing 
and grown. 

Where U is proved that for some time past 
the owner has given up the whole mai\agement 
of the farm to his son, retaining his right to 
be supported from the produce of the place, 
the son dealing with the crops as his own, and 
disposing thereof to his own use — the son's 
vote held good. 

A clearly established course of dealing or 
conduct for years as to management and dis- 
position of crops, and acts done by son in 
management of farm, held sufficient to estab. 
lish an fnterest in the crops in the son, though 
the evidence of any original agreement or bar. 
gain not clear. 

If the evidence would warrant a jury finding 
the crops (say in the year preceding the Ust 
assessment) to have been the property of the 
voter — the vote is good. 

No question of actual title is to be enter- 
tained. Occupancy to the use and benefit of 
the occupant being sufficient. 

Where the owner died intestate, and the 
estate descended to several children, only the 
interest of the actual occupants is generally to 
be considered. Unless the occupant be shewn 
to be receiving the rents, and profits, and on 
account of a party interested, though not in 
actual possession, a mere liability to account 
is not to be considered. 

The widow of an intestate owner continuing 
to live on the property with her children, who 
own the estate, and work and manage it, 
should not, till her dower be assigned, be as- 
sessed, nor should any interest of hers be de- 
ducted from the whole assessed value, she not 
having the management of the estate. 

We are requested to state that Mr. C. A. 
Brough, barrister, of this city, is preparing a 
manual on the existing Election Law, with 
notes of,the decisions in England and Canada, 
and an introduction treating of the subject of 
agency as affecting Parliamentary Elections. 

We trust the work may be attended with 
that success which the ability of the author 
warrants us in predicting that it will deserve. 
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JUDGE FAIRFIELD. 

We regret to record the death of David L. 
Fairfield, Esq., Judge of the County Court of 
the County of Prince Edward, which took 
place on the 8th instant. 

The deceased gentleman, who was in his 
69th year, was one of the earliest settlers of 
the Bay Qainte district, and had held the posi- 
tion of County Judge for nearly a quarter of a 
century. Dignified but courteous in his bear- 
ing, a man of unimpeachable integrity and 
excellent judgment, his loss will be very 
deeply felt in the como^i unity of which he has 
been so long a useful and respected member. 

SEIiECTIONS. 

CONTRACTS IMPOSSIBLE OF PER- 
FORMANCE. 

A new case of importance confirms a rule 
which, however, has been far from invariably 
assented to. BoMnaon v. JDa/oison excited 
some interest when it was first heard at the 
assizes, and in its form in the Court of Ex- 
chequer (24 L. T. Rep. N. S. 755) it loses 
none of that interest for lawyers. It will be 
remembered that the defendant was the hus- 
band of the famous Arabella Goddard, and he 
undertook that she should perform at a par- 
ticular concert. She was unable to do so 
owing to illness. Could damages be recovered 
for the breach of the contract ? The Court of 
Exchequer said. No. 

It was argued in Thorium v. Whitacre (2 
Lord Raym. 1164). that there are three de- 
scriptions of impossibility that would excuse a 
contractor — legal impossibility, as a promise 
to murder a man ; natural impossibility, as a 
prom^e to do a thing in its nature impossible ; 
and, thirdly, that which is deemed as ^Hmpos- 
sibilitaa faetiy^^ "where, though the thing 
was possible in nature, yet man could not do 
it, as to touch the heavens, or to go to Rome 
in a day.'* All must agree with Chief Justice 
Holt that these may be reduced to two— im- 
possibilities in law, and natural impossiblity. 
Without discussing all the cases relating to 
impossible contracts, which will be found 
collected in a note to Mr. Benjamin*s work on 
the Sale of Personal Property, p. 428, we will 
confine ourselves to the effect of illness. 

One of the leading cases on this subject 
reveals one of the delightful differences of 
judicial opinion with which we are familiar. 
In ffall V. Wright (1 L. T. Rep. N. S. 230) 
a plea to an action for breach of a contract to 
marry, was that before breach the defendant 
became afflicted with dangerous bodily illness, 
and was thereby incapable of marrying with- 
out danger to his life. I^he Court of Queen's 
Bench was equally divided ; and the Exchequer 
Chamber was also divided, four Judges hold- 
ing the plea bad, three holding that it was 



good. Judgment was therefore entered for 
the plaintiff. The contract of marriage is 
peculiar, and likely to be affected by bodily 
illness on the one side or the other ; and as 
Baron Watson said, unless stated to be other- 
wise, a contract to marry must be taken— as 
it was stated in the declaration — to be of the 
ordinary kind, with all its usual obligations 
and incidents. It is difficult to speak of this 
case with any confidence oneway or the other, 
but the view put by Mr. Justice Willes seems 
to be consistent with common sense — that a 
marriage that cannot without danger be con- 
summated by either contracting party ought 
to be voidable only at the election of the 
other. " If the man were rich or distinguish- 
ed, and the woman mercenary or ambitious, 
she might still desire to marry him for ad- 
vancement in life. ... I might put the 
case of a real attachment, where such illness 
as that stated in the plea supervening might 
make -the woman more anxious to marry, in 
order to be a companion and the nurse, if she 
could not be the mistress, of her sweetheart" 
Not even a lawyer can regret that the plaintiff 
had a verdict 

Such a case as ffall v. Wright, puts in a 
clearer light the accuracy of the decision in 
Hohinson v. Davison^ for the services of the 
performer are required for one single purpose, 
which purpose she was unable to accomplish; 
whereas, in Hall v. Wright, some of the ob- 
jects of the contract might be attained, and 
performance of the contract was not impos- 
sible, but only dangerous. But it is to be 
observed what the nature of the contract is of 
which the law will excuse the performance, 
on the ground that it is impossible. The rule 
and the exceptions are carefully stated by 
Mr. Justice Blackburn in Taylor v. Caldwell 
(8 L. T. Rep. N. S. 356), where he says- 
" There seems no doubt that where there is a 
positive contract to do a thing, not in itself 
unlawful, the contractor must perform it or 
pay damages for not doing it, although in con- 
sequence of unforeseen accidents the perform- 
ance of his contract has become unexpectedly 
burthensome or even impossible." He then 
goes on to say : ^' But this rule is only applic- 
able when the contract is positive and absolute, 
and not subject to any condition, cither ex- 
press or implied; and there are authorities 
which, as we think, establish the principle 
that where, from the nature of the contract, 
it appears that the parties must, from the 
beginning, have known that it could not be 
fulfilled unless when the time for the fulfil- 
ment of the contract arrived, some particular 
specified thing continued to exist, so that, 
when entering into the contract, they must 
have contemplated such continuing existence 
as the foundation of what was to be done; 
there, in the absence of any express or im- 
plied warranty that the thing shall exist, the 
contract is not to be construed as a positive 
contract, but as subject to an implied condition 
that the parties shall be excused in case, be- 
fore breach, performance becomes impossible 
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from the perishing of the thing without de- 
fault of the contractor.*' 

Now it is clear that no ordinary contract 
would contain a warranty as to the continu- 
ance of health on the part of one of the con- 
tractors, and where there is no such warranty 
it is hard to see how it is possible to enforce 
a personal contract, or to recover damages for 
its breach where illness prevents its perform- 
ance. And thtfre is only one further question 
in connection with the subject, and that is 
raised by Baron Cleasby, who would seem to 
suggest that a performer was not bound to 
appear and carry out her contract unless it is 
possible to fulfil it in all respects according to 
its terras. His Lordship said': ** This was a 
contract to perform as a pianist at a concert ; 
in truth, to be the sole performer, and to do 
what require? the most exquisite taste and the 
greatest artistic skill, and which, unless well 
done, would disgust the audience, who natur- 
ally expect a great deal from so celebrated a 
performer. That being so, the question arises, 
can this be done by the person engaged unless 
well and in good health V* 

No such considerations as are here stated, 
can, in our opinion, be accepted as weighing 
on one side or the other. If a performer can 
scramble or struggle through an engagement 
even discreditably, and even, we would add, 
disgusting the audience thereby, and is not 
absolutely disabled, he is bound to go on with 
his undertaking. If a skilful person contracts 
to do a certain thing requiring the utmost 
skill, he cannot be excused on the ground that 
he is by reason of ill health incapable of ful- 
filling his contract as skillfully as he would 
have done had he been in health. It would 
be vain to give greater latitude to a plea of 
impossibility arising out of natural incapacity 
than has hitherto existed. The incapacity, 
as ii^ Ball v. Wright, should be total for all 
intents and purposes, and in no degree merely 
partial. If it is ever held otherwise, a wide 
gate would be opened to the fraudulent evasion 
of contracts. — Law Times. 



An interesting case affecting the rights of 
unprofessional advocates to appear in court 
was heard in Easter Term by the Queen's 
Bench in Ontario. The application to the 
court was for a prohibition to restrain certain 
unprofessional persons from conducting suits 
in the Division Courts, which are tribunals 
analogous to. our County Courts. Looking 
at the Canadian statutes, the court came to 
the conclusion that it was manifest that the 
Legislature intended that only barristers and 
attorneys should be authorised to conduct or 
carry on in any court, any kind of litigation ; 
and that consequently unprofessional persons 
were not entitled to have audience in the 
prosecuting or defending suits in the Division 
Courts. It was observed by Mr. Justice 
Wilson, that *' It can only be a case of great 
necessity which will warrant a departure from 
the general, approved, and settled practice of 



the courts. The policy of the Legislature on 
this subject has plainly been to exclude all 
unqualified and non-professional practitioners, 
and Judges should give effect to that legisla- 
tion." Although it was held in Collier v. 
ffieJia (2 B. & Ad. 662). that " any person, 
whether he be a professional man or not, may 
attend as a friend of either party, may take 
notes and quietly take suggestions and give 
advice," the Judges in Tribe v. Wing field 
said that ** they could never lend their autho- 
rity to support the position that a person who 
was neither a barrister nor an attorney, might 
go and play the part of both ; and that in such 
a case there was none of that control which 
was so useful where counseror attorneys were 
employed." — Law Times. 



BENCHERS. 



In another page will be found a letter from 
Mr. Charley, M.P., in reference to the notice 
of motion which he has given that '* he will 
call attention to the existing state of the legal 
profession, and to move a resolution *• that the 
existing state of the legal profession is not 
satisfactory and needs reform.' " If the House 
Hias the time and is in the humour an interest- 
ing discussion is likely to ensue. There is 
a proneness with all sorts of people to talk 
about the personnel of the profession. We do 
not think that Mr. Charley's motion is likely 
to lead to any practical, and certainly not to 
any immediate result. Indeed, the terms are 
almost too vague for the House of Commons 
to discuss. 

It may, perhaps, interest our readers to be 
told that our fellow-subjects in Canada have 
consummated a radical reform in respect to 
the benchers. An Act has been passed to 
make the benchers of the Law Society of On- 
tario elective by the bar. All members of the 
bar who are not in default as to their bar fees 
are eligible. Besides the thirty to be elected, 
there are seven ex-offieio benchers, being the 
gentlemen who have held the office of Attor- 
ney or Solicitor-General. 

How the experiment works we shall know 
some day, but already there is a little discon- 
tent with the scheme. The Canada La/w 
Journal remarks that only one of the ez-officio 
members is resident in Toronto, and "in dis- 
tributing the thirty elective benchers between 
Toronto and the country it would seem pro- 
per to give about one-half to Toronto." Our 
transatlantic contemporary observes that 
county judges, clerks of the Crown and 
Pleas in Toronto, the master in Chancery, and 
referee in Chambers, and other barristers who 
pay no bar fees, have been decided to be in- 
eligible. Our contemporary says, " We are 
sorry for this, as many of the persons who 
are thus held ineligible would make excellent 
benchers; but whilst their services are lost 
for the present, it may result in an amend- 
ment of the law whereby some of them may 
be appointed ex-offieio benchers." Thus even 
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before the first election there is a desire to 
increue the number of non-eleetiye members. 
It is of the utmost importance that the 
rulers of a profession should be men of the 
highest repute and character. We hare no 
election and praoticallj no selection. The 
men who by their abilitj and character suc- 
ceed in their profession and take silk, are made 
benchers, though there is a power reserred to 
the benchers nottoinyite, a power very rarely 
exercised. It may be said that the Lord Chan- 
cellor by selecting the Q.C.'s, virtually selects 
the benchers ; but this is not true in fact The 
men whose standing and position entitle them 
to silk are neyer refused. Perhaps the position 
of the bar in Ontario may be so different as to 
justify a different system. We hope that the 
election plan will succeed at least as well as 
our system does. Its greater success might 
dispose us to entertain a project of electiTe 
benchers in England. — The Law JoumaL 



DIFFERENCE BETWEEN A RECEIPT 
AND A RELEASE UNDER SEAL. 

A passenger who was injured in a railway 
accident accepted a sum of money by way of 
eompensation, and signed a receipt which was 
expressed to be in discharge of his claim in 
full upon the railway company for all loss 
sustained and expenses incurred by the acci- 
dent After signing this receipt he became 
worse and applied for further compensation. 



The Courts of America are in conflict con- 
cerning the liabilities of married women, one , 
haying held that a note signed by a wife as 
surety for her husband, there being no con- 
sideration other than the pre-existing debt of 
the husband, is yoid ; whilst another has held 
that indorsing notes as surety for a husband 
is a sufScient charge upon her separate estate. 
In the latter case it was said to be sufficient to 
allege, in addition to the ordinary allegations, 
the coverture of the defendant, a separate 
estate in her, and her intent to charge such 
estate. In the former case the court regarded 
the Act as intended solely for the benefit of 
married women and their children. ^*The 
statute'' it was said, " neither in terms autho- 
rises a married woman to make herself liable 
personally for the debt of another, nor, where 
no consideration moves to her, can it be pre- 
sumptively for her benefit It was no part of 
the design of the statute to relieve her of 
common law disabilities for any such purpose. 
Those disabilities,are removed only so far as 
they operated unjustly and oppressively, and 
beyond that they are suffered to remain. 
Having been removed with the beneficent 
design to protect the wife in the enjoyment and 
disposal of her property for the benefit of her- 
self and her family, the statute cannot be 
extended by construction to cases not embraced 
by its language nor within its design." It 
will be desirable to avoid these difficulties 
when we come to practical legislation. — Law 
Times. 



which the railway company refused to giv<e 
him; and he commenced an action at law 
against them, in which he claimed hfavy 
damages. The company pleaded the common 
plea of payment and receipt of the sum of 
money in satisfaction of the plaintiff's daim, 
upon which the plainti^ instead of replying 
to the plea, filed bis bill, alleging that he had 
not replied because he was advised that the 

glea was a full and complete answer at law to 
is cause of action, and praying that the 
defendants might be enjoined from relying on 
the plea at the trial of the action, and m>m 
setting up the receipt as a satisfaction of t^e 
damages claim ed, except to the extent of the 
sum already paid. The judgment of Vice- 
Chancellor Mahns, who granted the injunction, 
is not reported, but the judgment of the lords 
justices, who reversed the decree of the vioe> 
chancellor, and dismissed the bill with costs, 
is fully reported. Lee v. Lancashire and 
YarJcshire Eailway Co., 19 W. R. 729. 

It is, or was, a common but reprehensible 
practice with railway companies, after aa 
accident had occurred, to get the sufferers to 
sign a receipt, accepting a sum of money 
down for the injuries they have sustained^ 
before they well knew the extent of those 
injuries. See the remarks of the Lord Jus- 
tice Mellish (19 W. R. 782) on this practice. 
In cases of this description a bill will lie to 
restrain the railway company from relying on 
the plcti that the plaintiff in the action re- 
ceive the sum in accord and satisfaction 
(Stewart v. Great Western Railway Gompamy^ 
18 W. R. 907), by reason of the fraud involved. 

The bill in Lee^. Lancashire and Yorkshire 
Bailwa/y Company, eup,, was probably filed 
on the authority of Stewart v. Great Western 
Bailway Company, sup ; but in Stewart ▼. 
Ghreat Western Railway Company fraud was 
alleged on the part of the company's agents, 
and that the company intended to rely on the 
receipt thus obtained as a defence to the 
action. This allegation gave the court juris- 
diction, and enabled the lord chancdlor to 
overrule the demurrer, although the bill did 
not go on to pray compensation. In Lee v. 
Lancashire and Yorkshire Railway Company 
no case of fraud was made by the bill or 
proved at the hearing, and the bill was dis- 
missed on the groundi that, in the absence of 
fraud, the plaintiff could not want the aid of 
a court of equity. In fact, the plaintiff did 
not want the aid of the court to set aside the 
receipt This is apparent when we consider 
what the true nature of a receipt is, as dis^ 
tinguished from a release under seal. A re- 
lease under seal extinguishes the debt ( Coppin 
V. Coppin, 2 P. Wms. 295), or rather acts as 
an estoppel, and can only be set aside on bill 
filed, or under the equitable jurisdiction of a 
court of law. But a receipt, according to 
Abbot, C. J., in Ska\fe v. Jackson, 3 B. £ C. 
421, is nothing more than a primary acknow- 
ledgment that the money has been paid. Of 
as Littledale, J., said in the same case, it is 
not an estoppel, and amounts to nothing more 
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than a parol declaraton of payment tn | 
Qr(MM» Y. Key, 1 B. & Aid. 818, 818, where 
the holder of a bill had written on it a receipt 
in general terms, and the question was 
whether the receipt was conclusive evidence 
that the bill had been satisfied, the following 
reasons were prepared By the court for de- 
lirery: **A receipt is an admission only, 
and the -general rule is that an admission, 
although evidence against the person who 
made it, and those claiming under him, is not 
conclusive evidence, except as to the person 
who may have.been induced by it to alter his 
condition. Straton v. Eastal, 2 T. R. 866 ; 
Wyatt V. Marquis of Hertford, 8 East, 147; 
Eerne v. Rogers, 9 B. A^ C. 586. A receipt, 
therefore, may be contradicted or explained, 
and there is no case, to our knowledge, in 
which a receipt upon a negotiable instrument 
has been considered to be an exception to the 
general rule." 

Lord EUenborough's dictum in Alfner v. 
George, 1 Camp, 392, that a receipt in full, 
where the person who gave it was under no 
misapprehension and can complain of no fraud 
or imposition, operates as an estoppel and is 
hinding on him, means, according to Pollock, 
C. B., in Bcwes v. FoeUr, 6 W. R. 257 ; 2 H. 
k N. 784, where the receipt in full is given as 
for a real receipt and discharge. Aimer v. 
George, moreover, is distinctly overruled by 
Grmee v. Key, sup., and is not law. As 
Martin, B., explained in Bowes v. Foster, the 
fact of a release may be pleaded ; but a re- 
ceipt cannot be pleaded in answer to an 
action, it is only eoidenee on a plea of pay- 
ment ; and where the defendant is obliged to 
prove payment, a document not under seal is 
no bar as against the fact that no payment 
was made. Thus, the effect of a receipt. is 
destroyed on proof that it was obtained by 
fraud ; (Farrer v. Eutehinson, 9 A. & E. 641), 
or that it forms part of a transaction which 
was merely colorable {Bowes v. Foster, sup.), 
and a receipt indorsed for the purchase- 
money, although signed by the seller is of no 
avail in equity if the money be not actually 
paid ( Coppin v. Ooppin, sup. ; see Griffin v. 
Clowes, 20 Beav. 61 ), though the receipt in 
the body of the deed, being under seal, 
amounts to an estoppel, and is binding on the 
parties at law. Rountree v. Jaiiob, 2 Taunt 141. 

The question between the plaintiff and the 
defendant company in Lee v. Lancashire and 
Yorkshire Railway Company, sup., was, 
whether the receipt covered future and con- 
sequential injuries or not. The receipt was 
in terms a discharge of the plaintiff's claim 
m full upon the company, but the plaintiff 
alleged that he signed it on the express con- 
dition that he should not thereby exclude 
himself from further compensation if his 
injuries eventually turned out to be more 
serious than was then anticipated. A receipt, 
*8 we have seen, is an admission only, which 
may be contradicted or explained {Graves v. 
Key, sup.), and it was accordingly open to 
the plaintiff to traverse the plea by denying 



that he received the money paid him in satis- 
faction and discharge of his injuries, except 
the injuries then known ; in which case it 
would be properly left to the jury to say 
whether or not he received the money in full 
satisfaction and discharge. But if the plain- 
tiff had given a release under seal in similar 
tern^s, and the defendant company had 
pleaded it, his evidence could not have been 
received to explain the instrument In that 
case, if fraud had been imputed to the defen- 
dant company, two courses would have been 
open to the plaintiff viz. : either to meet the 
plea of the release by a replication of fraud at 
law, or to file a bill charging fraud, and pray- 
ing that the defendants might be restrained 
from relying on the plea. Such a bill will 
lie, although it does not go on to pray for 
compensation or any other relief {Stewart v. 
Great Western Railway Company, sup.), al- 
though there is a concurrent remedy at law. 
But in Lee v. Lancashire and Yorkshire Rail- 
way Company, sup,, fraud was not imputed, 
and there was no relief in respect of the 
receipt, which the court could give plaintiff, 
which he could not equally well obtain at law 
by rectifying the plea, and adducing evidence 
to show that the recdipt was not intended to 
exclude him fi*om further compensation. — ^ 
Solicitor's Journal, 



PROSECUTIONS AND THE POLICE. 

The police have been severely censured for 
their conduct of the prosecution in the Eltham 
murder. It is said, that having constructed 
a theory at the commencement of the case, 
they devoted their entire attention to. the pro- 
curing of evidence to confirm their suspicions* 
They believed they had got the right man, 
and, so believing, they could recognise no 
evidence thi^t did not fall in with their precon- 
ceived views. 

Undoubtedly there was much in the con- 
duct of the* case for the prosecution that 
proved the need for a professional public 
prosecutor. The proper business of the police 
is to gather together every fact affecting a 
crime, and place it in the hands of some com- 
petent solicitor, by whom all may be sifted — 
what is worthless put aside, and the clue fol- 
lowed up where the evidence is weak. The 
Greenwich police are not lawyers, and they 
were not advised by a lawyer. On the first 
aspect of the facts, there were strong grounds 
for suspicion. It must be remembered, in 
their justification, that they were informed of 
a great deal that was not legal evidence, and 
that in the pursuit of justice it is necessary to 
pick up every thread that may guide to dis- 
covery. The commentators on the conduct 
of the case appear to forget that the police 
were in possession of a great deal which, 
though not admissible in the witness box, is 
yet what is called "moral evidence" — that 
IS to say, evidence which influences the judg- 
ment, though not legally controlling it It is 
right to exclude such evidenoe at the trial, 
because it is open to a certain amount of ques- 
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tion as being in some cases unreliable; but 
no individual would dream of excluding those 
facts from his consideration on any matter, 
when his object was to form a fair judgment 
of the truth. The communications of the 
murdered girl to her friends as to her relation- 
ship with the accused, were properly excluded 
from the witness box, because it would be 
most dangerous to condemn a man to punish- 
ment upon statements made by some person 
behind his back. But the police were bound 
to take these statements into consideration for 
the purpose of investigation, and to help their 
own judgments in the pursuit of legal evidence. 
It was, to say the least of it, a remarkable 
coincidence that she should have said sp much 
before the murder about a man who that very 
evening who was found to be going, in a muddy 
state, in a direction from the very spot where 
she was killed. Extraordinary coincidences 
do occur, and from the evidence adduced for 
the defence this appears to be one of them. 
But the police must act according to the usual 
human experience, and they would have no 
right to treat concurrent facts as mere coinci- 
dences until they are proved to be so, and no 
proof of this was given until the trial produced 
the witnesses who answered the probabilities 
by the facts. What the poor girl had said 
about Pook could not, without gross injustice, 
have been put in evidence against Pook ; but 
it could not fail to make an impression on the 
mind, and to direct the suspicions of the 
police, and they are not to be blamed for act- 
ing upon those suspicions and following up 
the clue which had thus been given to them. 
Their error lay in not putting before the jury 
all, the facts they had found. But, then, their 
answer to this is that the case was out of 
their hands, and had passed into the posses- 
sion of the lawyers. Thus much is due to 
them. — Law Times. 



There are few who know anything of courts 
of justice who will not agree that to sit in 
them continuously for even a few hours is 
extremely fatiguing. The newspaper critics 
and the public understand very little how 
exhausting it is to undergo an unrelaxed 
mental strain in a vitiated atmosphere for the 
greater part of an entire day. And when the 
subject upon which the mind is intent remains 
unchanged, and monotony is added to the 
other evils, we can believe that to endure it 
without flinching requires a strong constitu- 
tion. But it is also to be remembered that 
success of the first order in the legal pro- 
fession implies that he who attains it possesses 
not only great mental capacity, but very 
considerable physical strength also. When 
these qualifications are transferred to the 
Bench, and are paid for at a high rate, the 
country has a right to expect that they may 
be taxed to any limit within reason without 
eliciting a protest — Law Times. 

[True enough, provided the " high rate " is 
paid ; in England it is, but not in Ontario. — 
Eds. L. C. G.] 



MAGISTBATES, MUNICIPAL, 
INSOLVENCY & SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Fknoe-vibwbbs — Award — Riqht of Asv^kl 
— The right of appeal to a County Court Jadge 
against an award of fence-viewers, under 82 Vic. 
eh. 46, sec. 8, is not restricted to an award made 
under sec. 6, sab-sec. 2 of the Act, when the 
land benefited is in two municipalities, bat ex- 
tends to an award made by three fence-viewers 
under 0. S. U. C, ch. 67, which the latter Aot 
amends and is made part of. — In re McDonald 
ei al and Cattanach et al, 6 Prao. Rep., 288. 



Division Court — lNTBRPLiADSB-7-EQYnTABLK 
CLAIM. — On an ioterpleader in the Division Coart 
the jarisdiction of the Judge is not confined to 
the qnestion of legal property : he may determine 
the claimant's right to an equitable interest.— 
Uclntosh V. Mcintosh, 8 Grant 58. 



AlTIRATION OT SoHOOL SROTIOHS — NOTICB TO 

Parties Afpeoteo. — Section 40 of the Common 
School Act, Con. Stat. U. C. oh. 64, enacts that 
a township council may alter the boundaries of 
a school section, in case it dearly appears that 
all parties to be affected by the proposed altera- 
tion have been duly notified of the intended step 
or application. 

In tills case the only notice given was bj the 
trustees of the section from which certain lots 
were taken by the alteration, to the trustees of 
the section to which such lots were added— that 
being the notice which it was alleged had been 
customary in the township in similar cases. 
Held, insufficient, and the by-law making the 
alteration was qaashed. 

The by-law was passed in February, 1870, but 
the clerk of the corporation did not notify the 
trustees of it until August — Hdd^ that a motion 
to quash in M. T. 1870 was in time. — Patterson 
and the Corporation of the Township of Hope, 30 
U. C. Q. B. 484. 



Arrears ov Taxes — Levy. — Where lands, 
which had been assessed as non-resident, became 
occupied, and assessed as such. Held, not com- 
petent for the treasurer, under section 126 of 
32 Vie. ch. 36, Oot., to issue his warrant to levy 
arrears accrued when the lands were non-resi- 
dent, the 111th to the ll7th sections of the Act 
providing for that event — Snyder v. Shibley, 21 
U. C. C. P. 618. 



Warrant of Comhitmbnt — MAffnAXUS 
AGAINST Justice. — The issuing of a warrant of 
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commitment, under 32 & 83 Vio. ch. 81 seo. 76, 
is discretionary, not compulsory, upon a jus- 
tice of the peace, and the Court will therefore, 
on this ground, as well as upon the ground that 
the party sought to be committed has not been 
made a party to the application, refuse a man- 
dumus, if this be the proper remedy, which, in 
this cases, it was held not to be, but that the 
application should have been under C. S. U. C. 
ch. 126, sec 8. 

Qucere, whether an order of the Sessions, 
simply ordering costs of an appeal to be paid, 
without directing to whom they are to be paid, 
&c., under sec. 74 of the above Act, is regular. 
— In re Delaney v. MacNabb, 21 U. C. C. P. 
563. 



Bi-Law — HucKSTBBS, BTC. — A by-law of a 
municipal corporation, purporting to be passed 
under 29 & 80 Vic. ch. 62, sec. 296, sub-sees. 
11 and 12, and 81 Vic. ch. 80, sec 32 (Ont.) 
prohibiting any huckster, butcher', or runner, 
from buying or contracting for any kind of fresh 
meat or proyisions on the roads, streets, or any 
place within the town on any day before the 
hour of 9 o'clock, a.m., between 1st April and 
November, or before 10 a.m. during the remain- 
der of the year, was held bad, and ordered to be 
quashed. — Wilson y. The Corporation of the Town 
of St. Catharines, 21 U. C. C. P. 462. 



Taxes — Distress — Trespass. — OneN. S., the 
plsintifiPs son, was assessed in 1868 as a free- 
holder, for $450 on real estate and $200 on 
personal property, and was on the collector's 
roll for county rate $9.95, school $7.02, town- 
ship rate $2.60, and dog tax $2— in all $21.87. 
The rate did not appear on the collector's roll, 
and the collector was not aware how much was 
for real and how much for personal property. 
•He demanded the taxes from the plaintiff, to 
whom N. S. had made an assignment in Aagust, 
1868, and the plaintiff offered to pay him the tax 
on the real estate only, but he tendered no money 
and required a receipt in full for the real pro- 
perty. The defendant thereupon seized on the 
premises goods which had belonged to N. S., and 
the plaintiff brought trespass. 

Held^ that he could not recover, for it was not 
shewn, and the Court would not assume, that 
any part of the amount seized for was for per- 
sonal property, except the $2 dog tax ; and this 
sum being severable, and the other sums not 
tendered, his seizing for it with the rest would 
not vitiate the whole distress. 

Eeld^ also that^'a demand upon the plaintiff 
iffts sufficient. — J. L. Squire v. Mooney, 80 U. C. 
Q. B. 681. 



Division Courts. — ffeldy following Jones r. 
vl Williams, 4 H. & N. 706, that under the 
Division Courts Act, C. S. U. C. ch. 19 sec. 176, 
the Court has no power to stay proceedings in 
an action brought after the adjudication by the 
County Court Judge. — Schamehorn v. Traske, 30 
U. C. Q. B. 648. 



Vagrant Act — Form of Conviction under — 
Certiorari.— <-A conviction under 82-33 Vic. ch. 
28, D., for that V. L., was in the night time of 
the 24th February, 1870, a common prostitute, 
wandering in the public streets of the City of 
Ottawa, and not giving a satisfactory account of 
herself, contrary to this statute : Held^ bad, for 
not shewing sufficiently that she was asked, . 
before, or at the time of being taken, to give an 
an account of Ipierself, and did not do so satisfac- 
torily. 

SembUy proceedings having been taken under 
29-80 Vic. ch. 45, D., that the evidence might 
be looked at ; and if so it was plainly insufficient, 
in not shewing Jthat the place in which she was 
found was within the statute, or that she was a 
common prostitute. 

The conviction having been brought up by 
certiorari, when, under the 82 & 83 Vic. ch. 31, 
D., no such writ could issue — Per Richards, C. J.> 
and Morrison, C. J., it could not be quashed, but 
the Court could only discharge the defendant. 
Semble, Per WiUon, J., that being before the 
Court it might be quashed.— iZe^ma v. Levecque, 
80 U. C. Q. B., 609. 

Prohibitory Liquor Law. — Held, that 'the 
municipal council of a village, incorporated in 
and separated from a township, in which before 
and at the time of said incorporation a by-law 
existed prohibiting the sale of intoxicating 
liquors in shops and places other than houses 
of public entertainment within said township, 
could not, by a by-law not submitted for the 
approval of the electors of the village corporation, 
repeal the prohibiting by-law so far as it affected 
the village municipality, but that the by-law 
must be passed upon by the electors under 82 
Vic. ch. 32, sec. 10 (Ont.)— /«rg Cunningham ▼. 
the Corporation of the Village of Almonte, 30 U. 
C. C. P., 469. 

School Sections — Boundaries op — Construc- 
tion OF By-Law— Map.— The question being 
•Whether the plaintiff's lot, 23 in the 8th Conces- 
sion of Thurlow, was within school section 16, 
a by-law defining the limits of sections in the 
Township was proved, which declared the sec- 
tion to be composed, among other lots, of *' 60 
acres of the east side of lot No. 16, all of No. 17, 
S. } of No. 18, all of 19, 20, 21, 22, 28, and 24," 
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(not -giTing the eoncesBion), ezoepting saeh per- 
tiooB of last mentioned lots as inoladed in sec 
tions 18 and 19." Section 18, by the same by- 
law, waM made to comprise parts of lots 16, 18, 
21, and 22, in the 8th ooneession ; and section 
17 the N. } of 24 in the same concession. Held 
that the whole by-law taken together sufficiently 
shewed the plaintiff's lot to be in section 16. 

Held, also, that the map prepared by the Town- 
ship Clerk, under section 49 of the School Act, 
0. 8. U. C, ch. 64, shewing the division of the 
Township into sections, was admissible as eri- 
dence. — The Chief Superintendent ofEdueaHonfar 
U. C. {now Ontario)^ Appellant; in the matter 
between WiUiam Anton Skorey, Plaintiffs and 
Joeepk TTireaher, Thomas Davey^ and Albert 
Jones, Defendants, 80 U. C. Q. B., 504. 



■.» 



SIMPLE CONTBACTS A AFFAIBS 
OP BVEBY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES 

Pabbnt and Child.— The Conrt has an abso- 
inte right in its discretion to give the custody 
of a child under twelve years of age to the 
mother. 

The Conrt exercised this right where the only 
evidence that the parents were living apart 
through the fault of the husband, was the 
evidence of the wife ; holding, that the Court 
might, in its discretion, in the interest of the 
child, direct the custody to be given to the 
mother in cases where the cause of her living 
apavt is, on her own statement, justifiable ; and 
the Judge is not prepared to say that he dis- 
believes such statement. — Be Davis, 8 Chan. 
Cham. Rep. 277. 



Chattrl Mobtgaok — Mibtaki— Trui Copy. 
— An immaterial variation between a chattel 
mortgage and the copy subsequently filed does 
not invalidate the re-filing. 

A mistake in the number of the lot where the 
chattels were, was held to be immaterial under 
the circumstances. 

The statement annexed to the affidavit filed 
with the copy of the mortgage,. did not give dis- 
tinctly all the information required by the Act, 
but the affidavit and statement together contain- 
ftU that was necessary : Held, sufficient. — Walker 
V. Niles, 18 Grant, 210. 



PaOMISSOBT NOTB — SlONID IIT BlaKK— LIA- 
BILITY. — Where the defendant signed, as maker, 
a printed form of a promissory note, and handed 
it to A., by whom it was filled up for $856, and 
the plsintiffs afterwards became endorsees of it 
for value without notice ; Held, that the defen- 



dant was liable, though it might have been 
fraudulently or improperly filled up or endorsed. 
^Mclnnes v. Milton, 80 U. C Q. B. 489. 



Tbhdbb — Dbmamd ot Reobipt. — Where on 
tendering payment of money due upon mortgage 
a receipt was required, and the plaintiff did not 
object on that ground, but gave a different reason 
for refusing to receive the money. Held, that 
the tender was good. 

The above tender was made on the 14th April, 
the day when the money fell doe, and on the 
following day it was again tendered, and refused 
because a receipt was insisted upon. 

Held, not to support the plea of tender on the 
14th, for it was after the day ; but that, to avoid 
the effect of the previoas tender, the plaintiff 
should have demanded the exact sum before 
offered. 

Per Morrison, J. and Wilson, J., a person 
tendering money is entitled to require a receipt ; 
Richards, C. J., doubting. — Lockridge v. Lacey, 
80 U. C. Q. B. 494. 

ONTABIO BSPOBTS. 
MUNICIPAL CASES. 



Bbqima bx ebl. Pattbbsoh v. Yanob. 

MlunicipcU election— Two relations— Firat coUusive — Bight 
qf iecond relator to attack it. 

A stranger to the proceedings in a quo warranto matter 
may, iS otherwise qualiflecL attack them on the ground 
that they have been initiated in collusion with the de- 
fendant, bat he cannot set up irregularities, as sudi, 
unless indeed the relator has committed them purposely, 
as for example, to secure the failure of his own pro<- 
ceedings. 

[Chambers, Feb. 10, 1871.— ifr. Daltoti.) 

The relator obtained from Mr. Justice Wilson 
a writ of summons in the nature of a quo war- 
ranto, returnable before the Judge of the County 
Court of York, to set aside the election of the 
defendant as one of the aldermen for the city of 
Toronto. Another summons was shortly after- 
wards issued by Mr. Balton (in ignorance of the 
application to Mr. Justice Wilson), on the relation 
of one Riddel, the unsuccessful opponent of the 
defendant at said election, to unseat the defen- 
dant and to seat the relator Riddel in his place. 
This latter writ was returnable before one of the 
judges of the Superior Courts in Chambers. 

Harrison, Q. C., on behalf of Vance, applied 
to set aside Dr. Ridders writ, or to make it also 
returnable before the County Judge, and 

K. Mackenzie, Q. C, also obtained a summons 
to set aside Patterson's writ, on the ground of 
collusion between him and Vance, and for various 
alleged irregularities, which, however, it is not 
necessary td refer to, as the case went off on 
other grounds. 

Both summonses came on for argument toge- 
ther, the latter being heard first, the former 
depending upon the result of it. 

Mr. Dalton. — The objection taken to the 
summons, which is indeed the only cause shown 
to it, is, that Dr. Riddel, on whose behalf it is 



August, 1871.] LOCAL COURTS' Ai MUNICIPAL GAZETTE. [Vol. VIL— 188 



noTed, cannot be heard to ol^eot to proceedings 
to which he was no party. Dr. Riddel is an 
elector of the ward, and was a candidate at the 
electioo. « 

I agree in this 'objection to a certain extent 
One who is no party to a proceeding cannot 
generally be heard to object to irregularities in it, 
even where he has the right to complain that the 
proceeding is in bad faith, and affects himself. 

A man may be heard to bay that a proceeding 
between others is fraudulent against him, and 
iojarious to him, and he may attack it on that 
ground; but he cannot be allowed to interfere 
between others, and set up errors of practice, 
even though they be such as a party could success- 
fully urge. I likeu this case in my mind to that 
where a creditor attacks a judgment of a third 
party against his debtor, He can show that it 
is s fraud against himself, but he cannot show, 
though it may be the fact, that every step to 
judgment in the cause has been irregtflar: 
Brent v. Perry, 6 U. 0. R. 688 ; Armour v. 
Carruthers, 2 Prac. Rep. 214; McOeey. Baird, 
3 Prac. Rep. 9 ; Cochrane v. Seott, 3 Prac. Rep. 
82 ; NUhoUa t. NicholU, 8 Prac. Rep. 201 . 

So here. Dr. Riddel being a voter and a candi- 
date at the election, can set up, if it be true, that 
the proceedings of the relator are not in good 
faith— not what they appear to be, but are 
intended really to favor the sitting member; 
because he thus shows that his interests are 
unfairly prpjudiccd,— but he cannot object to 
irregularities in the relator's proceedings. But, 
to be accurate, when I say that this applicant 
cannot set up irregularities, I mean strictly as 
irregularities ; for I do not suppose that it is not 
open to Mr. Maokenzfe to argue, if he can make 
It out, that the irreguldrities have been purposely 
and fraudulently committed by the relator to 
wk"*^® **»« failure of his own proceedings. 
Whether the neglect or omission to file any state- 
JJ?°j 0^ the relator is of such a nature that a 
tliird party can set it up, I need not discuss, as 

t i°'°* ^"' *^°"® documents toere filed. They 
had been, I am told, carried to bis office by the 
attorney of the relator, after having been filed, 
but hare now been restored. That I look at 
them now, under the circumstances, I hope no 
one will regard as a precedent. 
. The one point that I notice on this application 
18, whether the proceedings of the relator are 
b<m fide, or are, as is suggested, intended to 
•mharrasa the cause that they affect to help. 

Several circumstances connected with these' 
proceedings have been relied on by Mr. Mackenxie 
which I shall not detiul. The relator supported 
the sitting member at the election, and I quote 
the language of one of the affidavits as to his 
conduct since he has commenced these proceed- 
ings, where it is stated : " He the relator herein 
claimed that he bad voted at the election in 
questiou for Hynea, Adamson and Vance; and 
altbongh hid vote was not recorded for Vance, 
he would still have it made right by having it 
entered for Vance." In another affidavit, that 
of the person who served this summons, occurs 
this passage :— ♦• A few minutes after I served 
we wife of the said relator with a copy of the 
annexed summons, 1 met the said Patterson near 
his residence, and informed him that I bad served 
his wife with the said summons, when he said. 
With an oath, that he was not going to attend 
«atU he got his pay." 



The relator makes no answer to these things, 
80 it is hardly necessary to discuss his conduct 
further ; «nd I now set aside the quo warranto 
summons issued by the relator Patterson. 

In doing so at the suit of Dr. Riddel, it is not 
under the supposition that any lesult of these 
quo warranto proceedings could be an estoppel 
against him. They, however, do affect bis own 
proceedings, and he has therefore, it seems to 
me, a right to be heard upon the ground oh 
which I now decide. 



Rbozma bx BiL. Pattbbson v. Clarkb. 

Municipal dectUm — Contract vjith corporation— Ltau-^ 
t&SO Vic. cap. 51, uc. 7S. 

X municipal corporation, by by-law, granted to defendant^ 
upon certain conditions, a right to build a dam and 
bridge across a river, in consideration of which he agreed 
to keep it in repair for forty years at his own expense ; 
but if he should make default, the privilege granted by 
the corporation was to cease. Tlie dam and bridge were 
built and duly kept in repair by defendant. 

Held, 1. That the defendant was interested in a contract 
with the corporation. 

2. But that he was not disqualified as a municipal coun- 
cillor, the contract amounting to a lease firam the 
corporation of upwards of twenty-one years. 

(Chambers, Feb. 21, 1871.— Afr. DaUcm.) 

This was an application to unseat the defen- 
dant, founded on bis alleged interest in a contract 
made with the defendant by the corporation of 
the township of Caledon, for whioii he had been 
elected a councillor. 

The alleged interest arose from the grant to 
the defendant by by-law of the corporation, 
of the right to erect a dam across the river 
Credit. The by-law, which was passed in De- 
cember, 1868, recited, that whereas defendant 
had applied to the council for liberty to build a 
breastwork and dam opposite lot 24, on the 4th 
line, west, where the Credit crosses said road, 
and that defendant had agreed, for himself, his 
heirs and assiens, to build a good and substantial 
bridge on the breastwork (describing its dimen- 
sions), to be made perfectly safe for travel, and 
had agreed to keep the same bridge in good 
repair, and to rebuild the same when necessary, 
at his own expense, and so to keep it in repair 
for forty years from the 1st of January, 1864, 
upon the council granting him the privilege of 
erecting and keeping up the breastwork and dam 
for the same time, and advancing to him $80 to 
assist in building the bridge: it was enacted by 
the corporation that the defendant, his heirs and 
assigns, should be granted the privilege of erect- 
ing and keeping up the said breastwork and dam 
for that time, upon the terms and conditions 
above mentioned. And it was provided that if 
at any time during the forty years the defendant, 
his heirs or assigns, should make default in the 
conditions, or any of them, the privilege granted 
should cease. 

This by-law was at once acted on ; the grant 
contained in it was accepted by the defendant ; 
the $80 was paid ; and the dam and bridge were 
built, at an expense of $400, by the defendant, 
and have been, as it appears, duly kept in 
repair, and everything was satisfactory between 
the parties themselves; the defendant holding 
the right to continue the dam for the specified 
time, with the obligations to keep all in repair. 

Fleming showed cause. 

1. There is no such contract shown to exist 
with the corporaUon as disqualifieB the defendant; 
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[Mr. Balton. — He has, hoivever, a yery strong 
interest to keep np the bridge, and it is this 
interest which the statute was intended to guard 
Against. ] There is nothing obligatory on Claire, 
nor could any contract be enforced agninst him 
at law ; there can be no legal difficulty between 
him and the corporation. Neither is there any 
equitable or even moral obligation on Clarke to 
repair the bridge : it is simply a question for his 
discretion as to whether best for himself to do 
80 or not. 

2. If, however, it should be held that there is 
a contract, it is in the nature of a lease for forty 
years, and the defendant is not disqualified. 

Beynorif contra, cited Retina y. Franew, 18 
U. C. R. 116; Regina ex rel. Mack v. Manning^ 
4 Prac. Rep. 73. 

Mr. D ALTON. — Upon the facts above set forth, 
it .was objected that the defendant oould not be 
a councillor for the municipality, as he is a per- 
son having an interest in this contract with the 
corporation. There was no other objection to 
his election, and be seems to have been elected 
by a large majority. 

The defendant's counsel has strenuously ar- 
gued that defendant has not an interest in a con- 
tract with the corporation within the meaning of 
the statute. It seems to me to be quite beyond 
question that he has. 

But the defendant also contended that he is 
within the exception to section 78, which pro- 
yh]es that no person shall be held to be disquali- 
fied from being elected a member of the council 
by reason of his having a lease of twenty-one 
years or upwards, of any property from the cor- 
poration ; and I agree with him that he is. 

The question is, whether the defendant's 
interest, under the above by-law, comes within 
that definition. 

Under the by-law the defendant has the right 
to maintain his dam upon the property of the 
corporation for forty years from 1st January, 
1864, upon his keeping always in repair, during 
that time, the road over it. Upon his failure in 
this, the right is to cease. 

Upon examining the authorities, I think this is 
a lease. 

First, then (Shep. Touch. 266), ** A lease doth 
properly signify a demise or letting of lands, 
rent, common, or any hereditament, unto ano- 
ther, for a lesser time than he that doth let it 
hath in it." And as to the manner of making a 
leose, I think this by-law. accepted and acted on 
by defendant, is a sufficient and proper way for 
granting this interest, and that it binds the cor- 
poration. 

Secondly, as to the nature of the interest 
granted. It is said in Piatt on Leases, p. 24 : 
*' The subjects of demise are various, and, gene- 
rally speaking, comprehend incorporeal as well 
as corporeal hereditaments. Thus, not only 
land, but advowsons, corodies, estovers, ferries, 
fisheries, franchises, rights of common, rights of 
herbage, rights of way. titles, tolls, and other 
things of a similar kind, may be leased for lives 
or years ; " and in Sheppard's Touchstone, p. 
268. the law is thus stated : ** Leases for life, or 
years, or at will, may be made of anything, cor- 
poreal or incorporeal, that lieth in livery or 
grant ; and also leases for years may be made of 
any goods or chattels.'' 
. This is a valuable right, granted upon the pro- 



perty of the corporation, and it lies in grant, 
being incorporeal. 

Then, as to the formal words of a lease, I cite 
again Sheppard's Touchstone, p. 272: "Albeit 
the most usual and proper making of a lease ii 
by the words, demise, grant, and to farm let, 
and with an habendum for life or years, yet a 
lease may be made by other words ; for whatso* 
ever word will amount to a grant will amount to 
a lease, and therefore a lease may be made bj 
the word give, betake, or the like." 

But there is here no rent reserved, nor any 
duty, unless it be the duty to repair. Upon this 
{lb, p. 268) it is said : •* Whether any rent be 
reserved on a lease for life, years, or at will, is 
not material, except only in the cases of leases 
made by tenant in tail, so as to bind the issue 
under the statute of 82 Henry VIII. cap. 28; 
husband and wife, so as to bind the wife and her 
heirs; and ecclesiastical persons and infants." 

Thus, there is a valuable right in the land of 
this corporation granted to the defendant, by 
competent means, for a period of years having a 
determinate beginning and ending, the reTersion 
being in the corporation. Then, if this is not a 
lease, under the authorities cited, what is it? It 
is surely a grant, but a grant of an incorporeal 
hereditament with all these conditions it a lease. 

I am glad that the authorities warrant me in 
saying; that the case is within the words of the 
exception, for it is completely within its spirit 
I see that the grant is made to the defendant, 
his heirs and assigns ; but it is a chattel interest, 
and would go to the executors. 

The position of the defendant in this matter, 
having been created by by-law several years ago, 
was perfectly well known. The relator had no 
fact to discover by meai!^ of this application, 
and I think, therefore, should take the ordinary 
consequences to an unsuccessful party, of pay- 
ment of costs. 

Jtidgment for defendant^ with eotU. 



Rr.OINA EX BEL. PHILBBICK V. SmAUT. 
Mimieipal law^-QruHification of candidate— Incurfibranett. 

The amount of real property rated to a candidate on the 
assessment roll is so far conclusive as to his qualifica- 
tion, that incumbrances cannot be taken into considera- 
tion to reduce it. 
The distinction between the assessment of real and per- 
sonal property discussed. 

[Chambers, February 24, 1881.— 3fr. DaWm.] 
, The relator complained that the defendan* 
was not qualified to sit as a councillor for the 
municipality of the village of Yorkvillc, in this, 
that he did not possess the necessary property 
qualification. The real property rated to the 
defendant on the roll was sufficient in amoaot, 
but it was shewn that there was a mortgage on 
the property for a sum which would reduce tbs 
interest of the defendant in the property to an 
amount below that required by the statute: and 
it was contended that the defendant had not, 
therefore, the required qualification. 

If. C. Cameron, Q.C., shewed cause, citing 
Reg ex rel. Flater v. Van Veltor, 6 C. L. J- 
N. 8. 161. 

Anderton {Tilt with him) shewed cause. 

Mb. Dalton. — The question in this case as to 
the property qualification of the defendant de- 
pends upon the construction of the 70th section 
of the Municipal Act. But, for the understand- 
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iog of that section, it is neoessary first to refer 
to the assessment law. 

There is this distinotioo between the assess- 
ment of real and personal property. In the case 
of real property it is the land itself that is as- 
sessed, always at its full fee-simple value with- 
out regard to charges or iuoumbraucesrand not 
a mao's estate or interest in the land. If the 
owner has mortgaged to more than the whole 
Talue, the land will still be assessed against him 
ftt the value of the fee, just as though the mort- 
gage did not exist. And if the owner's estate 
is less than a fee, the rating against him is still 
the same, the full fee-simple value. 

As to personal property, it is different. The 
theory of law as to this is, that a man's real 
interest in the property is to be taxed ; not the 
property. There is excepted from assessment 
"so much of the personal property of any per- 
son as is equal to the just debts, owed by 
him on account of such property." So that if I 
boy land worth £100, and mortgage it for that 
fall amount, I am nevertheless taxed for it at 
£100. Whereas if I buy goods to £100, and do 
not pay for them, I cannot be taxed in respect of 
those goods at all. It is necessary to bear this 
distinction in mind in reading the 70th clause of 
the Municipal Act as to the qualification of 
Mayors, Aldermen, Councillors, etc. 

By tbid section they are declared to be such 
persons " as are not disqualified under this Act, 
and have at the time of the election, in their own 
right, or in the right of their wives, as proprie- 
tors or tenants, a legal or equitable freehold or 
leasehold, rated in their own names on the last 
revised assessment roll'* to at least the several 
sams particularly specified in the clause. 

Now if I am right in what I have said above, 
there is no such thing under the assessment law 
as rating a man's legal or equitable freehold or 
leasehold, unless those words are taken to apply 
to the land in which the freehold or leasehold 
exists, without reference to the holder's interest 
or estate in it ; and they must necessarily be 
held to refer to a "freehold or leasehold" in 
land, that is, *^ rated in their own names," etc. 
Land, understood, is the substantive that 
" rated " agrees with in clause 70 ; for it is only 
the Zani that is rated, and that in but one way, 
at its full value in fee simple, without any re- 
gard to the quantity or quality of any man's 
estate or interest in it. 

Looking at it in this light, the word ** rated" 
in the clause must apply to the land in which the 
estate is, and not to the estate in the land, for 
no man's estate can by law be rated as such; 
nor is in fact so ; only the fee simple of the 
land itself. And to apply this construction to 
the present case, the defendant may be held 
to be qualified, because he is an equitable free- 
holder in his own right in land, that is, rated at 
the proper amount in the defendant's name on 
the last revised assessment roll, which interest 
he continued to hold at the election; and this 
without any reference (for the statute says 
nothing about it) to the real value of the defen- 
dant's estate. 

But, it is said, this oonstrucUon makes it un- 
necessary for a councillor to have any qualifica- 
tion in real estate at all, if he be but the holder 
of land assessed against him on the last assess- 
ment roll at the proper amount; for such a 



freeholder, say to $600, who has mortgaged to 
that amount, if he did but continue to hold the 
equity of redemption, would, under this construc- 
tion of the statute, be qualified as a candidate ; 
and this is true. But take another view of the 
clause. In every case a leaseholder for a term 
not less than a year is held to be qualified by a 
holding of property to double the amount of a* 
freeholder in the same case. In this case, then, 
for example, a leaseholder of property, rated in 
his own name on the last revised assessment roll, 
at $1200 in respect of the leased premises, 
would be qualified as a candidate. Observe, the 
statute says nothing about the rent paid, and 
the rating is t!ie only possible test. That rent 
might, and probi^ly would be, the full va}ue for 
the occupation of the premises. The very state- 
ment of this case shews that his interest as 
lessee would be of no pecuniary value. But he 
would be qualified as a councillor. 

The interest of such a lessee seems to me, for 
the present purpose, very like that of the owner 
in possession of the equity of redemption in 
fee, where the property has been mortgaged to 
the full value. Neither of them has an interest 
of any value in a commercial sense ; but, under 
ohe statute, it is plain that every municipality 
in the country might be represented by such 
lessees^ whose united interests in their leases 
could not bo sold for a dollar. Look, too, at 
the case of the life tenant: he has a freehold, 
and, if the land is rated at a proper value, is 
qualified by the express words of the Act ; but 
if the life on which the estate depends be near 
its close, the life tenant's interest may be merely 
nominal in value. Why then should it seem 
inconsistent or extraordinary that a freeholder 
should be held qualified who has incumbered (or 
holds an estate previously incumbered) to an 
amount which reduces the actual value of his 
interest below the prescribed rated value of the 
land. 

The statute may perhaps have reference to 
other things than the real value of the interest of 
the candidate. It may regard the payment of 
taxes, or may assume something for the soci&l 
position of those who are the possessors of pro- 
perty of the prescribed value, whatever the money 
value of their real interest in it. In Reg. ex rel. 
Blakeley v. Canavan, 1 U. C. L. J. N. S. 188, some 
instances in the statute law are pointed out in the 
judgment of Mr. Justice Morrison, where this 
real interest in the party is stipulated, and the 
plain and direct language by which the value in 
those cases is directed to be over and above all 
charges and incumbrances, is very observable. 
Unmistakeable words are there used to show 
that it is the balance left to the party, after 
deducting all claims,, that is intended. Such 
language is entirely wanting in this statute. The 
value of the rating is all that is specified ; and 
it is plain that, in the case of tenants for life 
and leaseholders, the qualification of the candi- 
date does not require an interest in him of any 
money value whatever. The declaration to be 
made by the elected officer, before taking his seat, 
has been pointed out to me ; but by that he 
merely declares himself to be seised and pos- 
sessed, to his own use and benefit, of such an 
estate as qualifies him to act in the office accord* 
ing to the true intent and meaning of the municipal 
laws, which leaves the matter just where it was. 
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Id Eeg. ex rel. Flater r. Van VeUor, 6 U. C. L. J. 
N. 8. 151, 1 had ooeasion to deouie a poini Tery 
•Imilar to the present. The dooiiiion was'QOt 
appealed against, and is consistent with my 
present opinion. 

I can only understand the word ** rated," in 
elause 70, to mean rating under the assessment 
>law ; so that. whateTer the statute may mean, I 
think it does not mean to prescribe the real 
Talue of the interest of the candidate in the 
land on which he qualifies. I shall, therefore, 
without farther endeavouring to speculate upon 
it, follow the grammatical construction of sec- 
tion 70 ; and, applying it to this case, it appears 
tiiat the defendant has an equitable freehold in 
land rated at the proper amount, in his own 
name, on the last rerised assessment roll, and 
that he had the same estate at the time of the 
•lection, and I therefore think he is qualified. 
Judgment for defendant, with costs.* 

* This deciBion was subsequently upheld by Mr. Justice 
Gait, on appeal from Mr. Daltoc's order. — Rtp. 
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QUEEN'S BENCH. 
B. T. Stanoisb. 

CHf^inat xTiJormation — Li&eZ — Jffidavit*— Evidence qf 

publication. 

The affidavits in support of a rule calling on a defendant 
to show cause why a criminal information should not 
be filed against him for publishing a libel in a news- 
paper must supply legal evidence showing that the 
defendant is printer or publisher of the newspaper. 
It is not enough, therefore, to annex the newspaper to 
the affidavits and to show that ii was bought at the 
offioe of the newspaper, and that it contains in a foot- 
note the name of the defendant, and a statement that he 
is publisher and printer, and that the deponent believes 
that the defendant is such printer and publisher. 

Qtuere, can the deficiency be supplied on the argument of 
Hie rule by a statement in the affidavits of the dfefendant. 

[19 W. R. 640. -<l. B.] 

A rule ntei was obtained in a former term 
calling upon the defendant to show cause why a 
criminal information should not be filed against 
him for printing and publishing in a newspaper 
ascertain false and scandalous libel. 

The following were the affidavits in support of 
the rule connecting the defendant with the news- 
paper in which the alleged libel was printed. 

1st. The affidavit of W. H. D. Longstaffe, who 
Bwore : 

1. That, on the 80th May last past, I attended 
at the publishing office of the newspaper called 
The Newcastle Diily Chronicle^ situated in West- 
gate-street, in the borough and county of New- 
castle-upon-Tyne, and purchased and paid for a 
copy of number 3839 of the said Newcastle Daily 
Chronicle, dated the 30th of May, 1870, which 
then and there I received from William Gray, a^ 
clerk or salesman in the said office, and which 
said newspaper is now produced and shown to 
me and marked with the letter A. 

2. That, on the 3l8t of May last past, I at- 
tended at the publishing office of the Newcastle 
Daily Chronicle, situate as aforesaid, and pur- 
chased and paid for a copy of number 8833 of 
the said newspaper, dated the 23rd of May, 
1870, which I then and there received from the 
said William Gray, and which said last-men- 
tionedruewspaper is now produced and shown to 
me, and marked with the letter B. 

2nd. The affidavit of W. Grossman, who swore : 



1. That I have referred to the newspapers 
mentioned in the affidavit of W. H. D. Long- 
BtaiFe, and rerified by him, and which said news- 
papers are respectively marked A and B, and I 
say that, by a foot-note printed at the end of 
the said respective newspapers. John Stanger is 
stated to be the printer and publisher of the 
said newspapers respectively, and I say that the 
•aid John Stanger is, as I believe, the printer 
and publisher of the said papers. 

Digby Seymour {Vdalt with him) showed 
cause against tha rule — There must be a. com- 
plete case on the affidavits. Such evidence 
must be given as would enable a grand jury to 
find a true bill ; R. ▼. WUlett, 6 T. R. 294. If 
statutory proof be not given, strict legal proof 
must be produced ; Gole on Criminal Information, 
pp. 65 and 62; Ex parte WiUiams, 6 Jur. 1188. 
Belief is not enough. Here there is only the 
name at the foot of the newspaper annexed to 
the affidavits, and there is no legal proof that 
the office at which the paper was bought is the 
office of defendant. Nor can the defect be sup- 
plied from the affidavits of the defendant himself; 
Comer's Crown Practice, 172. R. v. Baldwin^ 
8 A. (fc E. 168; R. v. Woolmer, 12 A. & E. 442. 

The Solicitor' General {Sir J. D. Coleridge) 
JBeresford with him. ^-Statutory proof has been 
rendered unnecessary by 82 & 33 Vict. c. 24. 
Such proof as the common law allows is, there- 
fore, sufficient. Primd facie proof is enough, 
and indeed it is impossible iu many cases to 
supply more. In R. v. Baldwin, Patteson, J. 
makes this statutory proof the ground of his 
decision, but by the statute cited that proof is 
rendered unnecessary. In case of publicatiou 
there is a well-known definite mode of proof 
which the Court has insisted on, but the rule is 
purely technical. If, however, the affidavits 
on the defendant's side have supplied what 
is wanting, that is enough for the purpose. 
R V. Mein, 8 T. a. 596. Here the affidavits do 
not attempt to deny that the defendant is the 
publisher. 

Blackburn, J. — This rule must be dis- 
charged, on the ground that there is no evidence 
that the particular person against whom the rule 
was moved is the publisher of this paper con- 
taining the alleged libel. There is no further 
evidence than this : a paper is referred to and 
and annexed to the affidavits in which there 
is the name of John Stanger, in a foot-note, as 
of the publisher, and there is an affidavit in 
which the deponent states that he verily believes 
that the defendant is the same person as is re- 
ferred to in the paper. Now there is no more 
than that. Is that sufficient evidence to shovr 
that Stanger was the person who published the 
alleged libel ? I think not. There might be 
evidence of sonae statement or acts on his nart 
which would directly connect him with the office 
or paper, but there is none such in the affidavits. 
In R. V. Witlett, 6 T. R. 294, it was ruled nearly 
eighty years ago that such evidence as this was 
not sufficient. That was a rule for a criminal 
information for sending a challenge, and the 
person who brought the challenge (one Hatherly) 
refused to make an affidavit. The Court refused 
to grant the rule because the affidavit on which 
it was prayed for was not legal evidence. They 
said *' that in those cases they were placed in 
the room of a grand jury. The affidavits or 
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oaths of these persons of what Hatfaerly had 
said woald not be legal eyidenee against the 
defendant;'' and that this court oould only 
grant an information on eTidence that would 
Qupport a bill of indictment. That case seems 
to haye been acted upon in Ex parte Williamt, 
5 Jur. 1133. Secondly, comes another point. 
Can the deficiency, if it does exist, be supplied 
by the affidavits on the other side? In ^.y. ifein, 
3 T. R. 696, there was an application for a quo 
warranto, and it was permitted to look into thA 
affidavits on the other side. Cole oites it aod 
attempts to distinguish it [Cole on Criminal 
Information, p. 52], from the later case. He 
says that the distinction is that in one the case 
is civil, iu the other criminal — but such distinc- 
tion is not sound. There is the same Act 
applied, whether to a civil or a criminal cas6. 
The question is the same as to the satisfaction 
of the Court on the same fact. I own that it 
seem^ to me that the rule in R. v. Mein seems 
sounder, but in R. t. Baldwin quite a contrary 
course is taken. Here, however, it is not neces- 
sary to decide this point, for the facts are solely 
that the defendant does not answer the affi- 
davits as to the deponent's belief of his being 
the publisher — he is not bound to answer, R. t. 
Willett. There is, therefore, no statement in 
his affidavits which can supply what is wanting 
in the affidavits of the prosecutor. Tho rule 
must be discharged. 

Mellob and HANNEif, JJ., concurred. 

Rule dieeharged. 



CORHESPONDENCB. 

To THE Editors of the Local Courts Gazette. 

Gentlemen, — I desire to report, through the 
L. C. Gazette, the particulars of a suit lately 
decided in the Division Court of Peterborough, 
before Judge Dennistoun, and to ask your 
opinion upon it. 

During the year 1861, the defendant went 
into occupation of the plaintiff's shop as a 
sub-tenant of another tenant of the plaintiff 
whose term expired in May, 1862, and who 
was bound to pay all taxes assessed during 
his term. The assessment is always made 
before the month of May. In October, 1861, 
defendant took a lease of plaintiff of the same 
premises for three years from May, 1862, cove- 
nanting to pay, as in the previous lease, all 
taxes assessed during his term, as well as all 
taxes then assessed. At the termination of 
defendant's lease, in May, 1865, after the as- 
sessment for that year, he left, giving plaintiff 
bis note for a portion of the rent then due, 
which note was placed in suit for a balance 
due thereon. To this the defendant claimed 
to set off the taxes on the premises paid by 
him between May, 1865, and the end of that 
year, $29 32. On the trial the Judge allowed 



this set-off. Plaintiff thereupon applied for a 
new trial, which application the Judge refused. 
In his judgment upon the trial of the cause 
the Judge says — "I cannot believe that defen- 
dant ever had intention of paying four years' 
taxes of premises hel4 by him under a demise 
for three years." The covenant in defendant's 
lease was, as already stated, to pay all taxes, 
&c., assessed during hu term, as well as all 
taxes then assessed upon the premises. The 
taxes for 1862 were assessed during the contin- 
uance of the former lease, and under which 
the then tenant was bound to pay them for 
that year. If defendant paid any portion of 
these taxes, that was a matter between him 
and his immediate landlord, and with which 
the plaintiff had nothing to do. The defen- 
dant's taxes did n6t begin under plaintiff's 
lease until the year 1868, and, of course, he 
was bound to pay them for that and the two 
following years. Yet, notwithstanding these 
express covenants on the part of defendant 
and of the former tenant, the Judge says that 
defendant did not intend to pay these taxes. 
It will be observed that defendant had no 
taxes to pay under plaintiff's lease until the 
year 1863, the previous tenant being bound 
to pay them up to that year. In the same 
manner the taxes of the tenant who went in 
after defendant did not commence until the 
year 1866, the rule as to taxes being the same 
with all the tenants, each getting the benefit . 
of the first year's taxes. 

I make no comments upon this case, leaving 
them to the judgment of an impartial public. 

A Suitor. 
Peterborough, June 16, IS'Tl. 



[We publish this letter as requested, but 
are not prepared to say that the learned Judge 
may not have decided the case according to 
an interpretation of the contract agreeable to 
equity and good conscience, though possibly 
not construing it with legal strictness. The 
notes in Smith's Leading Cases to Lampleigh 
V. Brathwaity Sprague v. Hammond, 1 Bro. 
& Bin. 59, StulU v. Parsons, 3 B. & Aid. 516, 
and Wade v. Thompson, 8 U. C. L. J. 22, are 
all authorities upon the question. The giving 
and taking a promissory note would prima 
faeie seem to indicate a waiver of a previously 
existing right of set-off, if any such existed. 
More than this we cannot say from the above 
material, even were we inclined (which we are 
not) to sit in judgment on decisions given after 
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proper consideration and with a desire to act 
impartially and fairly, and this we must take 
for granted unless the contrary appears most 
clearly beyond the possibility of explanation. 
—Eds. L. C. G.l 

To THE Editors of the Local Courts Gazette. 

Gentlemen, — Under the Assessment Act of 
1869, and cap. 27, 33rd Vic, " The stipend or 
salary of any clergyman or minister of religion, 
while in actual connection with any church, 
and doing duty as such clergyman or minister, 
to the extent of one thousand dollars, and the 
parsonage or dwelling-house occupied by him, 
with the land thereto attached, to the extent 
of two acres, and not exceeding two thousand 
dollars in value, are exempt from taxation.'' 

A minister of religion,* within the meaning 
of the 4th sec. of cap. 27, S3rd Vic., above 
quoted, desiring to exercise the right of fran- 
chise, waives the right to have his dwelling- 
house or parsonage exempt from taxation, and 
requests the assessor to assess the same at its 
value, $800. The assessor accordingly as- 
sesses the property at that sum, and puts the 
minister upon the assessment roll. 

Query. — Can he legally do so? 

If with the consent of the minister he can, 
what would be the effect if a municipal elec- 
tor, under sub-sec. 2 of sec. 60 of the Assess- 
ment Act, object that the minister has been 
^* wrongfully inserted on the roll," and appeal 
to the Court of Revision ? 

An answer in the next number of the Law 

Journal will oblige 

A Subscriber. 
Simcoe, 21st Jane, 1871. 



[There can be no doubt if the person 
assessed declines the exemptions which the 
law makes in his favour, and the assessor 
returns the property or income assessed for a 
sufficient sum, the person is entitled to his 
franchises founded upon the assessment He 
cannot be held to be " wrongfully inserted,^' 
if it was done at his own request, and upon 
waiver of his rights of exemption. — Ed. L.C.G.] 



Eecent Legislation — Tinkering with Acts of 

Parliament. 

To THE Editors of the Local Courts Gazette. 

Gentlemen, — By the Superior Courts Acts, 
€on. Stat U. C, caps 10 and 12, the Courts 
of Queen's Bench, Common Pleas and Chan- 
cery had names assigned to them respectively, 
designating them to be Courts of "Upper 



Canada." The Court of Queen's Bench was 
to be presided over by " the Chief Justice of 
Upper Canada." The Court of Chancery was 
to be presided over by a chief judge to be 
called "the Chancellor of Upper Canada;" 
but by the recent Act of Ontario, 34 Vic. cap. 
8, the Court of Queen's Bench for Upper 
Canada is to be called during the reign of a 
king, " His Majesty's Court of King's Bench 
for OntariOy^^ and, during the reign of a queen, 
" Her Majesty's Court of Queen's Bench for 
OntariOy*^' and the Court of Chancery for 
Upper Canada is to be called " The Court of 
Chancery for Ontario ; " so that the 5th sec. 
of the Act first hereinbefore named, and the 
8rd section of the Act secondly hereinbefore 
named being unrepealed, tbe Queen's Bench 
for Ontario will be presided over by the Chief 
Justice of Upper Canada, and the Court of 
Chancery for Ontario will be presided over by 
the Chapcellor of Upper Canada. 

Would it not be a good thing when Acts of 
Parliament are to be amended that the person 
who prepares Bills to be submitted to the con- 
sideration of the Legislature should have some 
reasonable knowledge of the provisions of Acts 
he is dealing with, and shew some precision 
in their preparation ? Yours, &c. Union. 



In criticising the rules of law set forth in the 
Washington Treaty, we expressed our doabts as 
to their novelty. In an exhaustive article in a 
Canadian publication, entitled La Revue Critique 
de LSgiilation tt de Juritprudence du Canada^ we 
find that our view is shared in by the writer. 
He says : ** The three rules acknowledged by the 
treaty form an integral part of international law, 
not because the high contracting parties hare 
been pleased to promulgate or proclaim them, 
bat because they are founded on natural law. 
From the first, the United States maintained 
them both by the decisions of their courts and by 
their diplomatic correspondence ; and for centa- 
rics past jurists of the highest authority bate 
proclaimed them as rules of international law. 
They are immutable and eternal truths ; and to 
say that they were not in force in 1861 and down 
to the end of the American Civil War, is to ad- 
mit in a disguised way that they were unknown 
to the English Crown law officers ; it is to make 
a new mistake in disregarding the fact that in- 
ternational law everywhere is and always has 
been the sapie. A formal declaration that, at 
the time above referred to, the duties of neu- 
trality were not understood in the manner laid 
down in the three rules in question would have 
been more exact and to the point. And finallyi 
the consent given by Qreat Britain to the pro- 
posal that these three rules should be applied to 
all claims submitted to arbitration is a farther 
proof of want of that frankness so honourable 
in every one, but especially so in a great nation." 
— Law Times. 
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DIARY FOR.'^SEPTEMBER, 

1. Pri. St. John's 

2. Sat. County Court Term (York) ends. 
6. SUN. ISth Sunday after Trinity. 

8. Fri. Nativity of the Blessed Virgin, 
10. SUN. lUh Sunday after Trinity. 
21. Tues. St. Matthew. 
17. SUN. 15th Sunday after Trinity. 
27. SUN. 16th Sunday after Trinity. 
29. Fit St. MichaeL 
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MUNICIPAL GAZETTE 



SEFTEMBEB, 1871. 



LAW REFORM COMMISSION. 

The foUowing^gentlemen have been appointed 
Commissioners to inquire into and report upon 
the present jurisdiction of the several Law and 
Equity Courts of Ontario, and upon the modes 
of procedure now adopted in each, and upon 
such other matters and things therewith con- 
nected as are set out in the commission: — 
Hon. Mr. Justice Wilson, Hon. Mr. Justice 
Gwynne, Hon. Vice-Chancellor Strong, His 
Honor Judge Gowan, and Mr. Christopher 
Patterson, Barrister. Amongst other matters, 
they are to consider the advisability of a fusion 
of Law and Equity, and to suggest a scheme 
for carrying it into effect. 

We have heard it remarked that there is 
an undue preponderance of Common Law 
men on the Board; but this objection can 
scarcely be said to be well-founded when 
we remember that Mr. Gwynne, though now 
on the Common Law Bench, for many years 
devoted himself principally to Chancery busi- 
ness, and was for some time a student in the 
office of Mr. Rolt in England ; and again Mr. 
Gowan, so far as he represents a class, must 
be looked upon as a representative of the 
Bivision Court system, in which courts, jus- 
tice is to be administered according to ** equity 
and good conscience." Even if there is any- 
thing in the objection it must be remembered 
that the Commission will embrace other sub- 
jects than the fusion of Law and Equity, some 
of which would seem to require greater know- 
ledge of procedure at law than in Chancery. 

As to the qualifications of the several 
members of the Commission, especially for 
that branch of it to which we have oarticu- 



larly referred, the selection has been most * 
happy. Judge Wilson, who is to be Chair- 
man, is a m^n of most patient industry, 
great research and comprehensive mind, and 
will give the matter no light attention, and with 
his coadjutors may be relied on to investigate 
the subject thoroughly. Judge Gwynne, fi-om 
his intimate knowledge of both systems, prac- 
tically as well as theoretically, will be especi- 
ally competent to form a correct opinion as to 
their relative merits, wheneverit may be neces. 
sary to contrast the two, and what can best be 
taken from each to form a complete whole ; and 
he will enter upon the discussion free from 
any supposed bias of -either system, natural 
enough to those who have devoted themselves 
almost entirely to one of them. Than Vice- 
Chancellor Strong, no man is more competent 
to explain the theory and practice of that 
Court, which has been a witness of his intel- 
lectual power and learning. Mr. Gowan has 
long enjoyed the confidence of and given 
great assistance to successive administrations 
in various ways, and has an increasing reputa- 
tion. No person in Canada has such intimate 
knowledge as he of the theory and practical 
working of the Division Court system, which 
is really the nearest approach at present to a 
fusion of law and equity, albeit the notions 
of some of its judges as to equity are of the 
crudest. And to conclude, the reputation ox 
Mr. Patterson at the Bar, is very high ; with- 
out the showy qualities of some others, he 
is known to be a mai^ with broad views ot 
things, and of much learning and industry, 
and will be a most useful element in this 
Commission. 

It may be a question, however, how far it 
is advisable for the Commission to mature any 
scheme for the consolidation or alteration of 
any of the Courts as at present existing, until 
some decided step has been taken in England, 
where a similar subject has received the care- 
ful attention of a most intelligent asd learned 
Commission for some time past There is no 
such necessity for an immediate revolution in 
our Courts, even admitting, for the sake of 
argument, that a change is advisable, as to 
warrant any hasty action, whereby we should 
lose the benefit to be derived from the light 
to be thrown on this most difficult subject in 
England. 
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JUDGMENT SUMMONS. 

We are not in the habit of hearing much 
in this country about the oppression of the 
system which is said to allow a debtor to be 
imprisoned for non-payment of his debts. Bat 
when we do, it yery often turns out that the 
imprisonment is more in the nature of a pun- 
ishment for contempt of Court, or for fraud 
on the part of the debtor. The following 
remarks from a legal periodical in England 
shew that a good deal of virtuous indignation 
is felt there, as was the case in this country 
when the subject was before the House of As- 
sembly last session. The Solieitor$^ Journal 
says: 

"Several newspapers have been daring the 
last few days indulging in some choice vitupera- 
tion against the jadge of the Lambeth Coanty 
Coart for having committed a debtor to prison 
for forty days for non-payment of a debt of a few 
shillings, the costs being .represented as conside- 
rably more than the debt. The case is put for- 
ward as one of an oppressive landlord nsing the 
machinery of the county court for the purpose 
of punishing an innocent man, and the judge 
lending his authority to the rich man to enable 
him to gratify his vindictiveness against a ten- 
ant who was too poor to raise a few 'shillings. 
The improbabilities of the case thus stated 
seemed so great, that we have caused inquiries 
to be made into the exact facts, and we find that 
they are as follows : — The case was that of Houae 
V. Pike, heard in the Lambeth Court on the 22nd 
of December, 1869. The parties are in the same 
position in life, earnings as labourers, from £1 to 
£1 4b. per week. The plaintiff had let a room 
to the defendant, and the action was brought for 
12s. 8d. rent in arrear when the defendant gave 
up possession. The defendant appeared and 
pleaded that he had received notice to quit, and he 
was not liable for rent after that notice, although 
he occupied more than a fortnight afterwards. 
The judge told him that was all nonsense, he must 
pay rent for the whole of the time, and then, after 
inqniring about his means to pay, made an order 
for payment at 4s. per month. The defendant 
declared that he only owed six or seven shillings, 
and would pay no more. In March, June and 
July in the following year, judgment summonses 
were issned, none of which the plaintiff was able 
to serve, and the plaintiff had to lose the costs in 
each case. Ultimately in April this year a judg- 
ment summons was served, and came on for 
hearing on March 8, when the defendant not 
appearing, the plaintiff's wife gave evidence as 
to defendant's means of payment. The judge 
said it was quite clear he could have paid the sum 



of 158. Sd., the original debt and cpsts, in a pe- 
riod of nearly a year and a half. It was a case 
of mere obstinacy, apparently because the de- 
fendant was not allowed to be judge in his own 
case, and he should mark his sense of the defend- 
ant's conduct by committing him for forty days. 
Probably most readers will think that considera- 
ble ingenuity was required to make out of these 
fiacts a case of 'landlord's oppression' and 
'county court tyranny.' 



y t» 



Professional Ethics. — The following is 
now {^0 old, that it may be given to some few 
perhaps as new, and it is quite good enough 
to be read a second time. A contemporary, in 
re-publishing it, calls it " Legal Ethics in one 
easy Lesson : " — 

I asked htm whether, as a moralist, he did not 
think that the practice of the law in some degree 
hurt the nice feeling of honesty. 

Johnton : Why no, sir, if yon act properly ; 
you are not to deceive your clients with false 
representations of your opinion ; you are not to 
tell lies to a judge. 

Botwdl : But what do you think of supporting 
a cause which you know to be bad ? 

* Johnson : Sir, you do not know it to be good 
or bad till the judge determines it I have said 
that you are to state facts fairly, so that yonr 
thinking, or what you call knowing, a cause to 
be bad, must be from reasoning, must be from 
your supposing your arguments to be weak and 
inconclusive. ]^at, sir, that is not enough. An 
argument which does not convince yourself may 
convince the judge to whom you urge it, and if 
it does convince him, why, then, sir, you are 
wrong and he is right. It is his business to 
judge, and you are not to be confident in yonr 
own opinion that a cause is bad, but to say all 
you can for your client, and then hear the 
judge's opinion. 

Boswell : But, sir, does not affecting a warmth 
when you have no warmth, and appearing to be 
clearly of one opinion when you are in reality 
of another opinion, does not such dissimulation 
impair one's honesty ? Is ftiere not some dan- 
ger that a lawyer may put on the same mask in 
common life in the intercourse with his friends? 

Johnson : Why no, sir, every body knows yon 
are paid for affecting warmth for yonr client, 
and it is, therefore, properly no dissimulation; 
the moment you come from the bar you resume 
your usual behaviour. Sir, a man will no more 
carry the artifice of the bar into the common 
intercourso of society than a man who is paid 
for tumbling upon his hands will continue to 
tumble upon his hands when he should walk on 
his feet^-BotweWs Life of Johnson. 



Lonn JusTioB Msllish has intimated a strong 
opinion that a letter written ** without prejudice" 
cannot be a sufficient acknowledgment to take • 
claim out of the Statute of Limitations.— ^ai^ 
2Hme4, 
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SELECTIONS. 



Neoligbncb — Trespass — Landlord — Ten- 
ants. ' 

Carstaira v, Thylor, Ex., 19 W, R. 728. 

In this case the attempt was made to push 
the rule laid down in Ey lands v. Fletcher 
(U W. R 799, L. R. 3 H. L. 330) to an un- 
warrantable length. The plaintiff had hired of 
the defendant the ground-floor of a warehouse, 
the defendant himself occupying the upper 
part of the premises. A rat gnawed a hole in 
a box, into which the gutters of the roof col- 
lecled the rainwater, and from which it was 
discharged into the drains ; and through this 
hole the rainwater entered the warehouse, and 
penetrated to and damaged the plaintiff's 
goods. The contention that there was any 
obligation on the defendant, as landlord, to 
keep the premises water- tight in all events, 
was not very strenuously urged, and there 
was no ground to impute negligence ; but the 
principal argument used for the plaintiff was 
that the defendant had collected the water in 
an artificial mode, and that it was by reason 
of his so collecting it that the mischief had 
happened. It was in this way that the plain- 
tiff sought to take advantage of By lands v. 
Fletcher; but an obvious distinction was 
pointed out by Bramwell, B., namely, that in 
tiiat case the defendants had done what they 
did for their own purposes entirely, whereas 
here the collection of the rainwater by the 
customary apparatus was for the benefit of the 
plaintiff as much as of the defendant. Much 
reliance y^vls placed on Bell v. Twentyman 
(1 Q. B. 766), and particularly on some ex- 
pressions used by the court in delivering 
judgment. But it seems not to have been 
noticed that in that case the declaration aver- 
red, and the plea did not deny, the existence 
of a duty on the defendant to cleanse the 
watercourse, the obstruction of which was 
complained of, and this was the basis of the 
whole of the plaintiff's argument. The only 
point for the decision of the court (besides one 
which does not concern us) was, whether the 
allegation in the plea that defendant cleansed 
within a reasonable time after notice was an 
answer. The court would have been going 
very much out of their way if they had con- 
sidered and decided the question of whether 
the alleged duty did or did not exist ; indeed 
there were no materials before them for doing 
80. Tet this is what they are supposed to 
have done at p. 774. If, however, the passage 
about the middle of that page is examined, it 
will, we think, be evident that the whole dif- 
ficulty arises from an error of punctuation. 
The court having disposed of an argument by 
which the defendant atempted to throw the 
burden of the obstruction upon the plaintiff^ 
and so escape from the liability which the 
admitted duty would have cast upon him, said, 
**If the defendant was liable, on general prin- 
<^iples he was bound to cleanse and keep open 
the watercourse at all events." By the omis- 



sion of the comma after '* liable '' and its in- 
sertion after ** principles," the court is made 
by the report to intimate an opinion that the 
owner of a watercourse is at common law 
bound to keep it clear at all events ; a propo- 
sition clearly untrue, and so startling that it 
ought at once to excite suspicion. 



Local Board. — Liabilitt for Neoligencb. 

Foreman and Wife v. Mayor of Canterbury^ Q. B» 

19 W. R. 719. 

The plaintiffs sued the defendants in respect 
of injuries sustained by them through the 
overturning of their car by a heap of stones, 
left at night on the road, unguarded and un- 
lighted, by men employed by the defendants, 
(acting as a Local Board of Health) to repair 
the road. Since the decision in the Mersey 
Docks V. Gibls, (14 W. R. 872, L. R. 1 H. L. 
93), it would seem that the liability of the de- 
fendants was clear ; and in fact the only point 
raised was, that the defendants must be taken 
to have acted not as a Local Board, but as sur- 
veyors under s. 117 of the Public Health Act, 
1848, and as such they were not liable. This 
was a transparent absurdity ; and the case of 
Young v. Daviest (10 W. R. 524), which was 
cited in support of it, was wholly inapplicable, 
for it decided nothing but that a surveyor was 
not liable to an action for damage caused by 
non-repair. IQo one ever suggested, and cer- 
tainly no case has decided, tihat if a surveyor 
himself employed servants to do work, whether 
on a public road or elsewhere, he could not be 
liable for their negligent acts. The utility of 
the present case is perhaps confined to the ex- 
press discrediting of the decision in Eolliday 
V. St Leonardos, Shoreditch (9 W. R. 694) ; 
there could be no doubt that that case was in 
effect overturned by Mersey Docks v. OibhSy 
but so apt are lawyers to cite cases already 
dead and twice killed, that it is useful to have 
the distinct declaration of an authoritative tri- 
bunal upon any such case, that it is dead 
indeed. — Solicitors^ Journal, 



SIMPLE CONTRACTS & AFFAIRS 
OF EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Statute of Limitations. — A person who has 
been in possesBion of lands for upwards of 20 
years wrote to the heir of the true owner, 
acknowledging bis title as such heir: 

Held^ that such acknowledgment having been 
made after the title by possession was complete^ 
did not take away the statutory right which 
possession gave. 

An acknowledgment to a party^s trustee is 
sufficient to take a case oat of the Statute of 
Limitations. 



132— VoL VII.] LOCAL COURTS' & MUNICIPAL GAZETTE. [September, 1871 



P, being in possession of land of which he was 
not the owner, made a yerbal gift of the land to 
C, bat afterwards ejected him. C then obtained 
a conveyance from the owner. More than 20 
years had elapsed from the time that the Statute 
of Limitations began to run in favor of P against 
the true owner : 

Jleld, that C's possession did not interrupt in 
C's favour the running of the Statute ; that the 
owner being barred, C, his grantee^ was barred 
also. — Mclntyre ^.The CanadaCo., 18 Grant, 867. 



DowBB IN Respect of Tiubbb Cut — Costs ot 
Injunotion Suit. — In case of land of which a 
widow is dowable, bat in which her dower has 
not been set out, if the timber is cut down she 
is entitled to the income arising from one-third 
of the amount produced. 

In such a case the widow had reason to appre- 
hend that the owner intended to fell the whole of • 
the wood ; it was shewn that in fact he had no 
such intention ; but he had an opportunity of 
undeceiving her, and did not avai] himself of it : 

ffeld^ that proof that be had not the intention 
imputed to him, did not exempt him from liability 
to the costs. — Farley v. Star liny, 18 Grant, 878. 



Indiotmbnt FOR BiOAMT.— ZTcW; 1st. That 
it is incumbent upon the Crown under 4 & 5 Vic. 
ch. 27, sec. 22, (ch. 91, sec. 29, 80, C. S. C) to 
prove that a person marrying a seeoDd time, 
whose husband or wife had been continually ab- 
sent from such person for seven years then be- 
fore, knew such person to be living within that 
time. 

Semble — 1st : — That the same rule would apply 
to 32 & 33 Vic. ch. 20, sec. 68, Criminal Act of 
1869. 

2nd. That the first wife cannot under any cir- 
cumstances be a witness for or against the pri- 
soner. 

3rd. That the jury will be directed to acquit 
the accused, the Crown failing to make such eyi- 
dence of knowledge of the prisoner.— ^«^tna v. 
Amedie Fontaine dit Bievenue, 16 L. C. Jurist, 
141. 



CHABiTABtiE Bequests — Supbbstitious uses. 
— A testator bequeathed £100 to the Society of 
St. Vincent de Paul, aud directed the residue of 
his estate to be converted into cash, and paid to 
the House of Providence. These were voluntary 
unincorporated associations. 

Eeld, that so far as they could be paid out of 
personalty these legacies were good, and should 
be paid over to the persons having the manage- 
ment of the pecuniary affairs of the institutions 
named. 

A bequest by a member of the Roman Catholic 
Cbuich of a sum of money for the purpose of 
of paying for masses for his soul, is not void in 
this Province.— ^//»«% v. Madden, 13 Qrant, 886. 



Building Societies— Usury Laws. — Build- 
ing Societies are virtually exempted from the 
operation of the usury laws. 

In mortgages taken by a building society for 
advances of borrowing members, it is not neces- 
sary to express in tl^e instruments how much of 
the interest reserved is a bonus in respect of the 
sum advanced, and how much for interest. —TAe 
Freehold Permanent Building and Saving Society 
T. Choate, 18 Grant, 412. 



Ihsolvbnt Act.— Held: 1. That no Judge in 
the Province of Quebec has a right to interfere 
with insolvency matters originated in Ontario 
where the insolvent has his domicile, even though 
the assignee reside in the Province of Quebec, 
and the affairs of the estate be conducted in 
Montreal. 

2. That the "Judge" having jurisdiction is 
the Judge of the domicile of the insolvent. 

3. That one JuJge in insolvency matters has 
power to set aside and vacate an order made by 
another Judge in Chambers. ~//i re MeBontuUy 
an insolvent: 16 L.C Jurist, 146. 



Insolvent AcT.~£r*W. — Wher^ a trading 
partnership obtainad advances from a bank under 
an agreement that the proceeds of sale of hem- 
lock bark extract manufactured by ihe partner- 
ship should be paid in to the Bank in repayment 
of the advances, and the partnership, while in a 
state of insolvency and largely indebted to the 
Bank, contrary to the agreement, applied the 
proceeds of 174 barrels of bark extract to the 
general purposes of the business without the 
knowledge or consent of the Bank ; that such 
act (even in connection with evidence that the 
acts of the partnership as regarded the Bank, 
were from first to last akin to fraud,) did not 
amount to Sv«^cretion with intent to defraud, suffi- 
cient to sustain an attachment before judgment 
—(On Appeal) ~7%e Quebec Bank ▼. Thomat 
Steers et a^., 16 L. C. Jurist 166. 



September, 1871.] LOCAL COURTS' & MUNICIPAL GAZETTE. [Vol. VIL-133 



ONTAHIO REPORTS. 



CHANCERY. 



The Bank of Toronto v. Fanning. 

Tax Titles. 

Ihe Statute 27 Vic. chap. 19 sec. 4, cures all errors as 
regards the purchaser at a tax sale, if any taxes in 
respect of the land sold had been in arrear for five 
years ; this rule applies where an occupied lot has been 
assessed as unoccupied. 

In a suit to impeach a sale of land for taxes, it appeared 
that about 20 or 30 acres of the lot were cleared and 
fenced, and a bam was erected thereon, into which hiy 
made on these twenty acres was stored in winter by 
the person occupying the adjoining lot under the 
authonty of the proprietor ; no one resided on the 20 
acres; the owner was resident out of the country and 
had not given notice to the assessor of the township to 
have his name inserted on the roll of the township : 

Senble, that the lot should have been assessed as occupied. 

[In Appeal*— 18 Grant, 391.] 

An appeal by the plaintiflFa from the decree 
reported 17 Grant, 614. 

/. milyard Cameron, Q. C, and Snelling, for 
the appeal. 

Mo88, and Morrison, (of Owen Sound), contra. 

Wilson, J.-^ The land was sold for taxes 
alleged to have been due and in arrear for the 
jears 1857, 1860, 1^61, 1863, and 1864. 

The sale was on the 1st of November, 1865 
under a warrant, the precise date of which is 
not given, but which it mu-t be presumed was 
issued more than three months before the sale. 
according to the Consolidated Statute of Upper 
Canada, chap 65 sec. 1 30, under which statute the 
sale was made ; the warrant would therefore bear 
date sometime before the 1st of August, 1865 

Leaving the year 1867 out of consideration for 
the present, there would not have been a portion 
of taxes due for five yearsf (s. 123) at the time 
Vhen the warrant was delivered to the sheriff 

The 29 & 30 Vic. chap. 63 sec 166, or the*32 
Vic. chap. 36- sec 165, does not apply, as the bill 
was filed on the 22nd of September, 1868, before 
the period of limitation therein mentioned had 
expired. 

The sale then, in my opinion, cannot be sup- 
ported, unless the taxes for the year 1857 can be 
considered as taxes due and in arrear at the time 

Of the sale. 

The taxes fior that year were not paid, and 
they were rated in fact upon the land, but upon 
we land as vabant or non-resident, instead of 
M occupied and resident land, as it is contended 
snould have been done. 

The 27 Vic. chap. 19 sec. 4, provides that if 
any taxes m respect of any lands sold by the 
Sheriff after the passing of that Act shall have 
been m arrear for five years preceding the first 
«w, ri*°^*^y ''' the year in which the sheriff 
Shall sell the said land, and the same shall not 
oe redeemed in one year after the said sale, such 
sale and the sheriff's deed to the purchaser of any 
such lands, (provided the sales shall be openly 
and fairly conducted), shall be final and binding 
^pon the former owners of the said lands, and 

thl« UJ®"°v? «^ai™^°g by, through or under 
^- Tbe object o f the statute was to make 

C.7^' WimST T.V' J- 1 Richards, C. J. ; Haoartv, 
J., and St^^o; V 'c ^""^^^ ^* ^' ' ^"^"""^ ^' ' ^^^^' 
Qr^n^''29 .%^z?1?'/' ^ ^f*"* ^^^ ; Kelly v. Machlem, U 
l»rsecs. 1, T '^^' ^^ ^' ^' ^' ^- *^^ i 27 Vic. chap. 



the sale valid, although the assessment may not 
have been quite regularly made, or although 
there were some other informality or irregularity 
in the way of the sale being such as would 
otherwise be a perfectly legal sale, so long as any 
taxes were in arrear for five years, and the land 
had not been redeemed. The re-enactment of 
this clause by the 29 & 30 Vic. chap. 63 sec. 131, 
and by the 32 Vic. chap. 36 sec 130, with the 
addition to it, '*it being intended by this Act 
that all owners of land shall be required to pay 
the arrears of taxes due thereon within the 
period of five years," •* (three years * by the last 
Act),' or redeem the same within one year after 
the treasurer's sale thereof," is very conclusive 
on this point. 

In my opinion the irregular or wrongful assess- 
ment of this lot in 1857 as an unoccupied or non- 
resident lot, instead of its having been rated as aa 
occupied or resident lot, cannot nowbe impeached. 
There was in fact a portion of taxes due upoa 
the lot for five years, and as the sale was made 
after the passing of the 27 Vic chap. 1 9. that 
statute has given validity to the title, which ia 
my opinion, might otherwise have been invalid. 
It is not necessary to say what would, Or will, or 
may constitute an occupant or an occupation, as 
I am assuming for the purposes of my opinion that 
the land was occupied in 1857, and was impro- 
perly assessed as on unoccupied lot. 

If I had been obliged to do so, it is probable 
my opinion would have been upon this evidence 
that the land was not vacant or unoccupied 
property. 

MowAT, V. C. — During the years that the lot 
in question was returned as unoccupied, twenty 
or thirty acres of it were cleared land, and this 
clearing was fenced ; there was on the place a 
barn, which, though out of repair, was capable 
of being used as a barn, and was from year 
to year used for storing the hay cut on this lot 
and on the adjoining lot, by the person who was 
owner or tenant of the latter, and who cut the 
bay and used the barn on the lot in questioa 
under the authority of its proprietor. I feel 
great difficulty in saying that this use of the lot 
did not constitute a sufficient occupation of the 
lot to make it improper and illegal for the assessor 
to return the lot as unoccupied ; even though 
when the assessor visited the lot in February or 
March, there may have been no hay in the barn. 
There are thousands of parcels throughout the 
country which belong to persons actually residing 
on adjoining parcels, and which it would surely 
be against the intention of the law for the assessor 
indolently to return as unoccupied, though the 
visible occupation of them in February or March 
is not greater than that of this parcel was The 
analogous cases which were cited to us from the 
American and English reports, as well as the 
reason of the thing, seem to me to support the 
contention of the appellants on this point. Land 
which is in use during the season 8eem.<« to me 
to be occupied within the meaning of the Act, 
though in winter there is no produce in the barn, 
and no person to be seen in the fields. The 1 9th 
section of the Assessment Act^ required the 
assessors to make *' diligent inquiry;" and aa 
inquiry which does not extend to the occupiers 
of the adjoining lots is certainly the reverse of 
diligent. 



Con. Stat U. C. chap. 65. 
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Bat I think that the Aot 27 Vic. chap. 19, 
sec. 4, cores the error as regards the purchaser 
at the tax sale. That Aot confirms the sale if 
any taxes in respect of the land sold had been " in 
arrear'' for five years. Now this land was liable 
to taxes whether the proceedings of the assessor 
bad been correct or not ; for bj the 1 1 6th section 
of the Consolfdated Act even the omission of the 
lot from his roll woald not exempt the land from 
taxation. That section provides that in case of 
ench omission, the clerk id in the following year 
to enter the lot on the collector's roll " as well 
for the arrears omitted, as for the tax of that 
year." Therefore the taxes may be in "arrear," 
according to the legislative use of the term, 
though the lot had been wholly omitted by the 
assessor ; and if so, they are certainly not less 
in ** arrear " where the lot has been assessed 
and entered on the assessment roll, though under 
an irregular designation. I am of opinion that 
on this ground the decree should be affirmed and 
the appeal dismissed. 

The other members of the Court concurring 
in the views expressed in these judgments. 

Appeal dismissed with costs. 



COMMON LAW CHAMBERS. 



In bb Robbbts and Holland. 

Feiice-viewers — Watercov rses — Contiguous lots. 

To constitute a "joint interest" within the meaning of 
sec. 7, C. S. U. C. c. 57, it is not necessary that the 
lands occupied should be contiguous lots. 

The question whether such interest exists is to be deter- 
mined entirely by the fence-viewers, and 

Their discretion cannot be reviewed if fairly and reason- 
ably exercised.* 

Semble, the absence of a demand under section 16, may be 
waived by the subsequent conduct of the parties. 

[Chambers, March 19, 1871,— Wilson, J.] 

A summons was taken out on the 26th of 
February, 1871, calling on Robert Dale, clerk 
of the seventh division court of the County of 
Lambton, and John Coulter, the bailiff of the 
said court, to shew cause why a writ of prohibi- 
tion should not issue to prohibit the said clerk 
from issuing execution against the goods and 
chattels of Patrick Holland and Charles Holland, 
according to the determination of fence-viewers 
in a matter of dispute between the said James 
Bobertsand the said Patrick Holland and Charles 
Holland, and why the execution of the said writ 
of execution, if issued, should not be restrained, 
upon the ground that the clerk of the court had 
no jurisdiction to issue the said execution ; that 
the alleged award or determination of fence- 
viewers was void, and on grounds disclosed in 
affidavits and papers filed. 

The proceedings shewed that on the 5 th of June, 
1870, Joshua Payne, a justice of the peace, sum- 
moned Patrick Holland and Charles Holland to 
attend, on the 11th of the month, on lot No. 27 
in the 8rd concession of the township of Moore, 
then and there to meet three fence-viewers of 
the township, to shew cause why they, the said 
Patrick Holland and Charles Holland, refused or 
neglected to open up a fair portion of a regular 
watercourse running across the said lot. 

The three fence-viewers, Peter Scott, John 
Maguire and Thomas Boulton, on the 14th June, 
made their award. The aw.ird recites that they, 

♦But see Re Cameron A Kerr, 23 U. C. Q. B. 538 ; Re 
McDonald & CattaTMch, 5 Frac. Rep. 288 ; 30 U. C. Q. B. 
482.— Eds. L. J. 



the fence-viewers, had been summoned by James 
Roberts, on lot No. 28, in the 4th concession ef 
Moore, to examine a watercourse running across 
the west half of lot No. 27, in the 4th concession, 
owned by Robert Cathcart, and also across lot 27, 
in the 3rd concession, owned by Patrick HoMaad 
and Charles Holland, and that they found on 
examining the said watercourse that " this is 
the proper course for the water running from 
James Roberts* land ;" then they awarcled that 
a ditch should be opened across the said lots— 
the ditch to be six feet wide on top, eighteen 
inches deep, and three feet wide at bottom, the 
earth to be kept four feet from the side of the 
ditch — commencing at a certain stake on the 
side line between lots 27 and 28, in the 4th con- 
cession, following the natural course of the 
water, as already marked out by the fence- 
viewers, measuring 320 rods from the said 
stake ; and that the first 80 rods, next this side 
line, should be opened by James Roberts, the 
second 80 rods by Robert Cathcart, the third 
80 rods by Patrick Holland, and the fourth 80 
rods by Charles Holland — the whole to be finish- 
ed by the 20th of August, 1870. 

It was further awarded that if any of the said 
parties should neglect or refuse to open his share 
of the ditch allotted to him within the above date, 
any of the other parties might, after first com- 
pleting bin own shRrc, open the share allotted 
to the party in default, and be entitled to re- 
ceive not exceeding 40 cents per rod for the 
same from the party in default; and they 
awarded that all the costs of the fence- viewers 
should be paid by James Roberts. 

On the 25th of November, 1870, Matthias 
Ross, Alexander Jenkins and John Reynolds, 
three other fence-viewers made an award, which 
after reciting that they had been required by 
summons issued by Q. B. Johnston, a justice 
of the peace, to examine a ditch in dispute on 
lot 27, in the 3rd concession of Moore, between 
Patrick and Charles Holland, complainants, and 
^Tames Roberts, defendant, stated that they had 
examined the ditch in dispute, dug by award 
of fence- viewers, made the 14tb of June, 1870, 
and that they could, see no benefit that complain- 
ants received or could thereafter receive from 
the ditch, for the following reasons : 

1. The ditch had been carried on an angleacross 
unimproved land, and nearly parallel with the 
main channel of the west branch of Clay Creek. 

2. It has not been carried on direct to the 
main, most direct, or shortest channel to an outlet. 

3. Had James Roberts turned easterly 138 
rods from the present outlet, and at a stake put 
down by them (the last-named fence -viewers), 
and dug 50 rods, he would have had as good an 
outlet and have saved 88 rods of digging in the 
present ditch : both outlets in same creek. 

They (the last-named arbitrators) therefore 
awarded that all expenses of digging the said 
ditch in dispute should be paid by Jas. Roberts, 
who was forcing the ditch for his own direct 
benefit, and that he should also pay all expensef 
attending this examination and rendering this 
award. 

Go the 5th of December, 1870, Mr. Payne, the 
magistrate, notified Patrick and Charles Holland 
to attend on lot 27, in the 3rd concession of 
Moore, and there meet the three fence-viewers 
on the 10th of December, at 11 a.m., and shew 
cause why they refused to pay their fair portioa 
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of a ditch running on their lot, awarded by the 
said three fence-yiewers on |he I4th Jane, 1870. 

On the 12th December, 1870, the first fence- 
Tiewers, Scott, Boulton and Magnire, addressed 
a notice to Patrick and Charles Holland, to the 
effect that having been called bj sammons to 
appear on the lots of PatrioJK and Chas. Holland 
to examine the outlet ranning through lot 27, 
m the 4th concession, and lot 27 in the 8rd con- 
cession of Moore, the said outlet having been 
awarded bj them on the 14th of June, 1870, 
they found that James Roberts had finished the 
whole of the outlet according to the award — 
eighty rods being his own share and eighty rods 
the- share of Robert Cathoart ; and that they 
found James Roberts had finished the shares of 
Patrick and Charles Holland, being one hundred 
and sixty rods awarded to them, they being de- 
faulters in respect to the aforesaid award. 

On the 13th of December, 1870, Mv. Payne, 
the magistrate, sent a notice to the clerk of the 
seventh division court, to the effect that he had 
sent to the clerk the decision of the three fence- 
viewers on the ditch between James Roberts and 
Patrick and Charles Holland, and that the ditch 
was done according to their award. 

Accompanying this notice was a minute of the 
costs of the award, amounting to $6 68, and of 
the IGO rods of ditch at 40c. per rod, $64, in all 
$7068, exclusive of bailifif's fees, for all of 
which it was said Patrick and Chas Holland were 
defaulters, and were to pay the whole expenses. 

On the 17th December, 1870, Charles Holland 
was served with a copy of the award and costs, 
and on the 1 9th of the same month Patrick 
Holland was also served. 

An execution was afterwards issued by the 
clerk of the division court against the goods and 
chattels of Patrick and Charles Holland, and 
delivered to the bailiff to be executed. 

Mr. Francis, a surveyor, on 29th October, 
1870, certified to Patrick Holland that in his 
opinion the water had not been taken down its 
proper channel according to the award, but 
diverted from it, an'd that lot 28 in the 4th con- 
cession, could, in his opinion, be drained cheaper 
and quicker than in the way proposed by the 
fence-viewers, and that it was not to the joint 
interest of the parties mentioned in the award 
to have the ditch made. 

Charles Holland, on 80th January, 1871, made 
affidavit that he attended on lot 27 in the 3rd 
concession of Moore, on the lOch December, 
1870, at the hour named in the notice, but did 
not meet the fence-viewers nor any person repre- 
senting them. That the award ordering the 
money to be paid was made on the 12th of 
December, and that the ditch was not dug till 
the 14th of December, and was not finished up 
to the present time (the date of his affidavit, 
30th January, 1871) ; and that the ditch runs 
about 8 rods through the west hundred acres 
of 27, in the 3rd concession, being that portion 
of the lot owned by him. 

Patrick Holland, by bis affidavit made the 21st 
of January, 1871, said he attended the arbitra- 
tors with his witnesses, but no evidence was 
taken to sh^w the proper course of the water. 
Peeling aggrieved by the award made by Scott, 
Maguire and Boulton, he got other three fence- 
^ewers, Ross, Jenkins and Reynolds, and they 



made their award: that the defendant's land 
and the land of Charles Holland are not adja- 
cent or adjoining to the land of Roberts: that 
the course which Roberts wishes to take is not 
the natural outlet for the water: that the 
ditch as dug is a direct injury to defendant, as 
it overflows his land : that no demand was made 
on him to dig the ditch : and that the ditch is not 
according to the award of the fence- viewers. 

Benjamin Milligan, John Milligan and bharles 
Coyle also swear the ditch is no benefit but an 
injury to the Hollands: that the ditch is not 
eighteen inches deep through Holland's land, 
nor six feet wide at the top, and the clay is not 
four feet from the edge : that the ditch causes 
a large flow of water through the lands of the 
Hollands, brought from the side line ditch : and 
that the distance from the commencement of the 
ditch to the boundary line of the Hollands' lands 
is 1 20 rods. 

Charles Holland confirmed Patrick's affidavit. 

G. D. Boulton showed cause. 

The award is made in accordance with the 
statute. The directions have all been carefully 
followed. The clerk of the court was the proper 
person to issue the process. The merits cannot 
now be disputed. The fence-viewers were the 
proper judges of all such matters, and all that 
can now be done is to try whether the proceed- 
ings which are disputed were legal or illegal. He 
referred to C.S U.G. c. 67, s. 7 ; Siddally. Gibton, 
17 U. C. Q B. 98. 

Harrison, Q. C, contra , appeared for Patrick 
Holland only. 

1. Patrick Holland was not an adjoining pro- 
prietor of Roberts. 

2. Patrick Holland had not a joint interest 
with Roberts in the making of the drain. 

3. No demand was made on Patrick Holland 
to do his work according to sees. 14 & 15 of 
the Act, before the work was done. 

4. Then it appears Charles Holland appeared 
to the magistrate's summons, under see. 16, 
requiring him to attend on the 10th of Decem- 
ber, but the feuce-viewers were not present, and 
so he has never refu.sed to pny, nor been a 
defaulter in any form : Murray v. Dawson^ 17 
U. G. C. P. 588; 19 U C C.'P. 314; Dawson 
V. Murray, 29 U. C. ^ B. 464. 

WiLSOK, J. — It appears that Roberts lives on 
lot 28, in the 4tb couce.'^sion of Moore. The 
drain '' taps the side line ditch dug by the muni- 
cipal council through the third and fourth con- 
cessions, and from there runs 120 rods to the 
boundary line of the east half of 27 in the 3rd 
conceseion." Robert Cathcart lives on 28, in 
the 4th concession, to the east of Roberts, and 
some one, not named, lives on 28 in the 3rd 
concession, to the south of Roberts. Charles 
Holland's land, the west half of 27 in the 3rd 
concession, comes at the north west angle, just 
opposite to the south east angle of Roberts' land, 
which is on the other side of the said line ; and 
Patrick Holland's land, the east half of 27 in 
the 3rd concession, is all the width of Charles 
Holland's half lot distant from Roberts' land. 
From these facts it is said that the following 
words of the Act do not apply : 

Sec. 7. ** Where it is the joint interest of par- 
ties resident to open a ditch or watercourse for 
the purpose of letting off surplus water from 
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swamps or low miry lands, in order to enable 
the owners or occupiers thereof to cultlTate or 
improve the same, such several parties shall 
open a just and fair proportion of such ditch or 
watercourse according their several interests." 

By sec. 8 three fence-viewers are to decide all 
disputes between the owners or occupants of 
adjoining lands or lands so divided or alleged to 
be divided as aforesaid, in regard to their respec- 
tive rights and liabilities under the Act, and all 
disputes respecting the opening, making or pay- 
ing for ditches and watercourses under the Act. 

From the facts stated, it appears Roberts de- 
sired to have surplus water let off his land. It 
appears also that (-athcart, to the east, has a 
good deal of marshy land on his lot, and that it 
runs down southerly upon a good deal of the 
north east quarter of Patrick Holland's land. 
Cathcart has paid for the work done through 
Ms lot. The two Hollands have not. 

It must always happen, where there are more 
than two lots lying the one from the other as 
lots in the same concession, numbering 1, 2, 3, 
4, &c., that there must be some of the lots 
which do not touch or abut upon the other or 
others of them, and yet all these lots may re- 
quire to be drained, or to be so grouped together 
as to constitute an adaptable block for the pur- 
pose of draining some one or more of them, 
though the others may not require the proposed 
drainage in any way. 

The statute does not restrict the question of 
drainage to the owner or occupier of only the 
two coterminous lots, as it does when provision 
is made for fences. 
, By section 1 the enactment as to fences is — 
**Each of the parties occupying adjoining tracts 
of land shall make, keep up and repair a just 
proportion of the division or line fence on the 
line dividing such tracts, and equally on either 
side thereof," every word of which shews that 
provi.Rion is made for the line fence between the 
immediate occupants on each side of it. 

That enactment is very different from the lan- 
guage of sections 7 and 8, before quoted, and the 
nature of the subject required that it should be 
different. 

In my opinion then, the statute, with respect 
to the provi^'ions which relate to drainage, does 
not require that the rights or duties of coter- 
minous occupants can be or %hall be alone con- 
sidered. The interests of all those who are 
affected by the work may and must, I should 
think, be jointly considered in the one reference 
and award. 

So far, then, I have no doubt that Roberts, 
Cathcart, Charles Holland and Patrick Holland, 
each of them representing different lots, may be 
brought into the same project, and have their 
rights severally adjudicated upon in carrying 
out the joint or general scheme of drainage 
which the fence-viewers shall decide or do de- 
cide to be for their common interest, more or 
less, although Patrick Holland and Roberts are 
not between themselves coterminons occupants. 

That disposes of the first objection 

The second objection is that Patrick Holland 
had not a joint interest with Roberts in the 
making of the draia. That is a question of fact 
with which I have properly nothing to do. The 
fence-viewere or arbitrators are to decide that. 
If they decided persons to be jointly interested 
in a work of this kind who were in no sense so 



interested, relief must be had in some way ; I 
do not say by application to a superior court ~ 
though possibly the proceedings may be review- 
able on certiorari, — ^but by action, if a case of 
fraud or corruption can be established. 

Here it is not said they may not be interested 
in the work from the juxtaposition of property, 
but not interested because the drain made dees 
not drain the land of the complainant, and be- 
cause it has not been cut in^the place where the 
natural flow of water is. 

These are matter of detail for the fence- 
viewers, whose discretion I cannot supersede or 
control if fairly and reasonably exercised : and 
I see no reason to doubt it, though the com- 
plainant and some others for him deny it. 

The fence-viewers are to settle what portioc 
of the work shall be done, ** according to their 
several interests," (sec. 7); and they are to decide 
all dis' uies between • the parties **in regard to 
their respective rights and liabilities," (sec. 8 ); 
" and if it appears to the fence-viewers that the 
owner or occupier of any tract of land is not 
sufficiently interested in the opening of the ditch 
or watercourse to make him liable to perform 
any part thereof, and at the same time that it 
is necessary for the other party that the ditoh 
should be continued across such tract, they may 
award the same to be done at the expen^e of 
such other party ; and after such award, the last- 
mentioned party may open the ditch or water- 
course across the tract at his own expense, 
without being a trespasser." (Sec. 12) 

These enactments enable the fence- viewers 
fully and equita|)ly to deal with all cases which 
are broughft befere them, and I cannot say tii$y 
have not done so between these parties It is 
not likely that Roberts would pay $80 for 
doing the work he claims to be repaid for, when 
he can only get back and has been awarded only 
$64 for it, if it were not a work beneficial for 
himself, at any rate; and it is not likely the 
fence-viewers would have awarded Patrick Hol- 
land to pay the sum if they had not thought the 
work to be beneficial to him. 

I cannot interfere on this ground. 

Thirdly, it is said no demand was made on 
Patrick Holland to do the work through his own 
land before Roberts did it for him. 

Roberts swears Patrick and Charles Holland 
'* neglected and refused up to and after the 20th 
of August, 1870, to do their portion of the 
work ;" that the ditch was dug in October and 
November, 1870; "and both the Hollands were 
frequently at the ditch during the time it was 
being dug : and that Patrick^Holland instructed 
the men as to the digging of the ditch." 

The statute requires a demand in writing to 
be served on the party to do his work, and a 
refusal by him before the other party can do 
it for him-«-or make him pay for it. Patrick 
Holland says — '* I told one John Walker, 
one of the parties digging the ditch, not to 
attempt to enter upon my lands to dig said ditch." 
It is quite clear, then, that Patrick Holland was 
determined not to allow Roberts to dig the ditch 
on his land, and I can quite believe, from this, 
that he refused to do the work, as Roberts sweara. 

I do not think I should, if I was quite certain 
of possessing the power, stay all proceedings be- 
cause the demand had not been in vrritingt or 
even if no demand at all had been made oa 
Patrick Holland to do ^e work, when it appeared 
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he saw it done and gave directions for the doing 
of it, without any objection at that time. I do 
not interfere, then, on that ground. 

The fourth ground is that Charles Holland 
swears that be attended at the time and place 
appointed on the 10th of December, 1870, to 
shew cause why he should not pay the sum de- 
manded from him, *< but did not meet the fence- 
yiewers nor any person representing them." 

Charles Holland had no one representing him 
on the return of the summons, though it seems 
he concurred and united in procuring it. That 
he was present is of no consequence, then, on 
this argument. Patrick Holland does not say he 
was present, or if he was he does not say he did 
not meet the fence-viewers, nor does he say the 
fence-viewers were not present. Charles Holland 
himself does not say the fence-viewers were not 
present at the time and place. He says he '* did 
not meet them nor any person representing 
them.". That may have been because he would 
not meet them. The place of meeting is " on lot 
27, in the 3rd concession." — rather a wide circuit. 
Charles lives on the west half of that lot, and he 
may never have left his own house, and yet have 
heen able to make the affidavit he has made, that 
he did not meet the fence-viewers, though he may 
have seen them all the time they were upon the 
lot. He may not have met them because he was 
in his house or on another part of the lot than 
they were upon, and yet they may have been on 
the lot, and he may have seen them or known 
of them being there all the time. 

I consider his affidavit as being intentionally 
80 worded, in order to mislead. The difficulty 
has arisen, however, from the whole lot being 
specified as the place of meeting, instead of some 
determinate house or field, or other nnmistake- 
able locality. 

As Patrick has made no affidavit on this point, 
I presume be did not attend, or that the 
fence-viewers did attend at the time and place 
appointed under section lf> of the Act, and that 
they did determine as they say they did, that 
Roberts had done the work for Charles and 
I^atrick Holland, ** being 160 rods awarded to 
them — said Patrick and Charles Holland being 
defaulters to the aforesaid award." 

This last objection fails also. 

I must therefore discharge the summons with 
CO. js. Summons discharged with costs. 



ENGLISH HEFOBTS. 

EXCHEQUER. 



Robinson v. Davison. 

Contract for personal services — Excuse of non-performance — 

Act of God. 

In contracts to render services purely pprsonal tbere is 
implied a condition that the parties shall be exonerated 
from the contract if performance thereof is prevented 
by inability resulting from the act of God. 

The plaintiff engaged the defendant's wife to play the 
piano at a concert he was about to give ; meanwhile 
she fell ill, and consequently the concert did not take 
place. The plaintiff then brought this action to recover 
his expenses and loss of profits from the defendants, on 
behalf of whom the wife had made the contract. 

StUl, that the contract was conditional on the lady being 

, in a fit state of health to play, and that there had not 
been any breach of contract on the part of defendant. 

Qucere, whether the plaintiff was entitled to notice of the 
lady's inability to perform the contract. 

[19 W. R. 1036, Exch.J 

Declaration — that in consideration of twenty 
guineas to be paid by the plaintiff to the defen- 



dant, the defendant promised that his wife 
should perform at a musical entertainment to be 
given by the plaintiff, but (hat she did not per- 
form, whereby the plaintiff was unable to give 
the entertainment, and lost the profits that he 
would have made, and incurred expenses in 
taking a room and circulating advertisements. 

^he question in the case arose on the 9th plea, 
which averred that the promise made by the 
defendant was subject to a certain term and 
oondition — namely, that if his wife should be 
unable to perform at the entertainment in con- 
sequence of illness, the defendant should be 
exonerated and discharged from fulfilling his 
promise, and that she was unable to perform at 
the entertainment in consequence of illi^ess. 

The action was tried before Brett, J., at the 
Lincolnshire Spring Assizes, when ii appeared 
that the defendant's wife was Madame Arabella 
Goddard, the well known pianist; and that on 
the 17th of December, 1869, she agreed with the 
plaintiff, a music master at Gainsborough, to 
play at a concert to be given by him at Brigg, in 
Lincolnshire, on the 14tli of January, 1870; 
nothing was said about what was to be done in 
case of her illness. Madame Goddard had been 
ill for some days before the 13th of January, 
and about one o'clock on that day her doctor 
told her that she would not be well enough to go 
into Lincolnshire next day, and it was ultimately 
admitted by the plaintiff that she was,in fact, pre- 
vented by illness from fulfilling her engagement. 

When Madame Goddard found that she was 
too ill to go, she wrote to tell the plaintiff ; her 
letter was delivered to him about nine o'clock on 
the morning of the 14th, and he thereupon put off 
the concert and returned the money he had taken. 

His claim in this action was for £70. of which 
£30 was for the expense of hiring a room, adver- 
tising, &o., and £40 the profit he reckoned he 
would have cleared if the concert bad taken place 
It was admitted that Madame Goddard had con- 
tracted as agent for her husband, the defendant. 

The learned judge directed the jury that '*when 
a professional person like Madame Goddard en- 
ters into an engagement, it is part of the contract 
that if she is so ill as to make it unreasonable 
and practically impossible that she should per- 
form her engagement, she is not obliged to do it ; 
and if under those circumstances she does not do 
it, she is not liable to an action for not having 
done it. But at the same time if a person in 
her position is disabled by illness, or is so ill as 
to be unable to keep her engagement, she is 
bound within a reasonable time i^fter she knows 
that she cannot from illness keep her eni^nge- 
ment, to inform the person with whom she has 
contracted of that fact " A count for not giving 
such reasonable notice was adiied at the trial, 
and it having been proved that the plaintiff had 
spent £2 18s 9d , for telegrams and mounted 
messengers to prevent people coming from the 
coanti^ to the concert, which would not have 
been necessary if Madame Goddard had notified 
her illness by telegram instead of letter, the jury 
fonnd on .the only question left to them, that 
she had not given reasonable notice, and gave 
a verdict for £2 1 8s. 9d. on the added count. 

The plaintiff having obtained a rule nisi for a 
new trial on the ground (amongst others) that 
the learned judge had misdirected the jury in 
telling thenr, as above stated, that the contract 
was impliedly conditional. 
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0*Brien, Serjt., and WUU, showed eaase. — 
The ooQtract that the defendant's wife should 
perform at the concert was conditional on her 
not being incapacitated by illness ; such a con- 
dition is implied in all contracts of this kind. 
This point was much discussed in IlaU v. Wright, 
8 W. R. 160, E. B. & E. 746, where to an action 
for breach of promise of marriage, the defendant 
pleaded that after the promise and before breach 
thereof, he fell into such a state of health that 
he became incapable of marriage without great 
danger of his life ; the Court of Queen's Bench 
was equally divided on the question of the Talidlty 
of this plea ; and though the Coart of Exchequer 
Chambe)r held that it did not afford any defence 
to that action, yet the tenor of the judgments 
delivered shows that such a plea is a good defence 
to this action. And in Taylor r. Caldwell^ 11 
W. R. 726, 3 B. & S. 826, it was held to be an 
established principle, that, if the nature of a 
contract shows that the parties must all along 
have known that it could not be fulfilled unless 
some particular thing continued to exist, such a 
contract is not to be construed as a positive con- 
tract, but as impliedly subject to a condition 
that a breach shall be excused, in case before 
breach performance becomes impossible from 
the perishing of the thing without default of the 
contractor, andalthoogh this principle was some- 
what qualified by tho decision of the Court of 
Conamon Fleas in Appleby v. Meyers, 14 W. R. 
835, L. R. 1 C. P. 015, that decision was reversed 
in the Exchequer Chamber, 15 W. R. 128, L. R. 
2 C. P. 651. Now in the present case the con- 
tracting partiod have assumed the continuing 
existence of Madame Gudtlard's health, and as 
that failed, tho contract came to an end. 

D. Seymour, Q.O., and Cave, in support of the 
rule. — Sickness is no excuse for non-performance 
of a contract of this kind. The cases go to show 
that nothing short of death affords such an ex- 
cuse, and strictly speaking, the death of a party 
to a contract for personal services operates as a 
dissolution of the contract, and not as an excuse 
for its non-performance ; the law is clearly so 
laid down in the case of Stubba v. The Holywell 
Railway Company, 16 W. R. 869. L. R. 2 Ex. 
811, and Farrow v. Wilson, 18 W. R 42. L. R 
4 C. P 745,* is to the same effect. When a party 
enters into an absolute and unqualified contract 
to do some particular act, the impossibility of 
performing it, occasioned by some inevitable 
aocidjnt or untbrseen cause, is no answer to an 
action for damages for breach of contract: 
Kearon v. Pearson, 10 W. R. 12. 7 H. & N. 386; 
Barker v. Hodgson, 3 M. & S. 267. But these 
and other cases to the same effect refer back to 
and are grounded upon Paradine v. Jane, Aleyn, 
27, in which case the material resolution of the 
Court was that ** where the law creates a duty 
or charge, and the party is disabled to perform 
it without any default in him, and hath no 
remedy over, then law will excuse him, but when 
the party by his own contract creates a duty or 
charge upon himself he is bound to make it good 
if he may, notwithstanding any accident by in- 
evitable necessity, because he might have pro- 
Tided against it by his contract." That is 
adopted in Clifford v. Watts, 18 W. R. 926, L. R. 
6 C. P. 577, which is the last case bearing upon 
the question. It is there laid down by Willes, J., 

* For report of this case see 6 U.C.L. J.N.8. IT.-Eds. L. J. 



in the course of his judgment that <* where a 
thing becomes impossible of performance by the 
act of a third party, or even by the act of God, 
its impossibility affords no excuse for its non- 
performance ; it is the defendants own folly 
that has led him to make such a bargain withoat 
providing against the possible continKenoy." 
This case falls within the precise terms of HiU'^, 
Wright, {uhi supra); putting it in the way most 
favourable to the defendant, Madame Gcidard 
could not have fulfilled her engagement without 
endangering her life; it was prudent of her to stay 
away, but for so doing she must pay damages. 

Kbllt, CB. — This case no doubt raises a 
highly important question. It appears that it 
WAS agreed that in consideration of a sum cer- 
tain, the defendant's wife should be present on 
the 14th of January at Brigg, in Lincolnshire, 
to play the piano at a concert, of which the pro- 
ceeds were to belong to the plaintiff; she was 
prevented by illness from fulfilling her engage- 
ment, the consequence of which was that the 
concert did not take place, and in answer to an 
alleged breach of the contract, it is pleaded that 
it was a condition of the contract that the defen- 
dant should be exonerated therefrom if his 
wife was prevented by illness fron^ performing 
it, and that such, in fact, was the cause of her 
not performing it, and the question is, whether 
that is a lawful and sufBw'ieut defence. In my 
opinion it is. The contract is not merely for 
personal services, but it is one that could not 
have been performed by any other person, and 
the law applicable to such a case is laid down 
most clearly and accurately by Pollock, C.B., in 
Hall V. Wright, 8 W. R. 160, E. B & E. 746, in 
these terms, ** It must be conceded on all bands 
that there are contracts to which the law implies 
exceptions and conditions which are not ex- 
pressed. . . , . A contract by an author 
to write a book within a reasonable time, or by 
a painter to paint a picture within a reasonable 
time, would, in my judgment, be subject to the 
condition that, if the author became insane or 
tho painter paralytic and so incapable of per- 
forming the contract by the act of Qod, he would 
not be liable personally in damages any more 
than his executors would be liable if he had been 
removed by death." The law thus stated clearly 
applies to this case, which is that of an arti^ 
who having contracted to play is prevented fivin 
so doing by illness, and it follows that in such 
a case the non-performance of the contract is 
excused. And the passage cited in the course 
of the argument from the judgment of the Court 
of Qii(*en's Bench in Taylor v. Caldwell, 11 W. R. 
726, 3 B & S 826, when construed with refer, 
ence to the illness of a player on the pianoforte, 
is a strong authority in favour of the construction 
put upon this contractby the defendant. Indeed 
Boast V. Firth, 17 W. R. 29, L. R. 4 C. P. 1. and 
other cases all go to establish that non-perform- 
ance of a contract for personal services is ex- 
cused, if it is owing to a disability caused by 
the act of God or of the other, contracting party. 
Some question has been raised as to the de|i[ree 
of illness which will excuse the performance of 
a contract of this kind, but if the party is unable 
to carry out the contract according to the real 
intention of the parties, that inability is sn 
excuse for non -performance. 

Then come^ a further question : the plaintiff 
contends that if non-performance of the contract 
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was eicosed by Madame Goddard's illness, he was 
entitled to haye notice of it in sufficient time ; I 
do not enter into thtt qaestioo of whether notice 
was necessary in this case ; if the lady had been 
attacked by illness three or foar weeks before 
the time when the performance was to take place, 
I do not'Say that she would ^ot have had to give 
notice. But assuming that it was proper to leave 
to the jury the evidence as to the amount of 
damages resulting from insufficient notice, I 
think they found a very proper verdict. My 
brother Ghannell acquiesces in this, but does 
not express any opinion as to whether there was 
any legal liability to give notice of the illness. 

Bbamwell, B. — Following the example of my 
brother Ghannell, I will not say whether it was 
necessary for the defendant to give the notice, 
the want of which is complained of. 

Mr. Gave seemed disposed to contend that it 
was not necessary for the plaintiff to amend, 
because the defendant was relying on a con- 
ditional condition which could not be of any avail 
to him, inasmuch as be had not sent the notice 
which was a condition precedent to his being 
entitled to claim exoneration from his contract 
by reason of his wife's illness. I do not agree 
with the argument; to give notice may have 
been the defendant's duty, but it was not a 
condition, non-performance of which would pre- 
vent the -wife's illness from excusing the fulfil- 
ment of the original contract. If the plaintiff 
had replied that the condition pleaded hy the 
defendant was itself subject to a condition which 
had not been performed, that would have been a 
departure. 

I take it as admitted that the lady was practi- 
cally not in a condition to play ; she could not 
have played efficiently, and it would have been 
dangerous to her life to play at all — is it or is it 
not a condition of the contract that the lady, 
being in such a state, shall play ? I will go 
farther, is it not a condition that she shall not 
play ? Gourd it be said that she was entitled to 
go down to Lincolnshire, and get her fee for play- 
ing in such a way as to disgust her audience ? 

It has been argued that to allow inability 
arising from illness to be an excuse for non- 
performance of this contract, is to engraft an 
implied on Jin express contract, but this is a 
fallacy, though such a consideration appears to 
have had weight in the minds of some of the 
learned judges who decided Hall v. Wright {ubi 
9upra)f of which case I entertain with unabated 
strength, the opinion I there expressed. The 
fallacy is in taking the original contract to be 
absolute and unqualified, and the new term to 
be a superadded condition, whereas the whole 
question is, what was the original contract, was 
it absolute or conditional T Of course there 
might be an agreement to play and not to die or 
be ill, and for breaking such an agreement, the 
defendant would have to pay in damages, but 
no such term formed part of the contract between 
the parties to this action, and in my judgment 
the contract between them roust be taken to 
have been subject to the condition pleaded by 
the defendant. Were we to hold otherwise, we 
should arrive at the preposterous result that 
though the lady might have been so ill as to be 
scarcely able to finger the instrument, she would 
have been entitled to play and pay. 

Glbasbt, B. — I do not intend to express any 
opinion on the question of the necessity of notice. 



The contract in this case was that the lady 
should play the piano, to do which well demands, 
as we all know, the greatest skill and most 
exquisite taste ; if it is not well done, it is 
better left undone. Now, if the pcFformance of 
such a contract is prevented by the act of God, 
as by a sudden seizure or illness, the parties 
are exonerated from the contract, for it is wholly 
based on the assumption that the musician will 
live, and will be in health at the time when the 
contract is to be carried out ; that is an assump- 
tion made by both the parties to the contract, 
both are responsible for the imprudence and 
folly, if any, of making that assumption, but as 
it is the foundation of the contract, if that 
assumption fails the whole contract is at an end. 
The case of Boast v. Firth, was decided on the 
same principle, which is extremely well expressed 
by Brett, J., in these terms — ** This contract is 
for personal services, and both parties must have 
known and contemplated at the time of entering 
into it that the performance of the services was 
dependent on the servant's continuing in a con- 
dition of health to make it possible for him to 
render them, and if a disability arises from the 
act of God, the non-performance of the contract 
is excused." I agree that that is the law and 
in my judgment, it is decisive in this case. 

Rule discharged.* 



CHANCERY. 



NxwiLL V. Nbwill. 

Will—Corutructiovr-Gift of property "for benefit of vHfe 

and children." 

A testator deviBed and bequeathed all his property to 
his wife, for the use and benefit of herself aud of all his 
children. 

Held, that it was a gift to the wife for b*fe, with remainder 
to the children. 

[19 W. R. 1001, V. C. M.] 

Thi9 was an administration suit. The testator 
by his will, dated the 19th of October, 1863, 
devisfd and bequeathed unto his wife, Anna 
Elizabeth Newill, for the use and benefit of her- 
self and all his children, whether born of his 
former wife, or such as might be born of her, 
Anna Elizabeth Newill, all his property of every 
description, real and personal, whether in posses- 
sion, reversion, remainder, or expectancy, at the 
time of his decease. 

The testator was twice married, and left eight 
children surviving him, six by the first marriage^ 
and two by the second. He had no real estate, 
but died possessed of considerable personal estate. 

The only children living at the date of the 
will were those by the first wife. 

The suit now came on to be heard on further 
consideration, and the question was whether the 
widow and children took as joint tenants, or 
whether the widow took a life estate, with re- 
mainder to the children. 

Pearson, Q C, and Holmes, for the plaintifiTs, 
the children of the first marriage, contended 
that the will created a joint tenancy between 
the w'dow and children. They cited De Witte v. 
De Witte, 11 Sim. 41; Bustard v. Saunders^ 7 
Beav. 92 ; Bibby v. Thompson, 82 Beav. 616 

Mar eg, for the guardian of some of the chil- 
dren, who were infants, supported the same view. 

* Leave to appeal was refused. 
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Olast, Q C , and Rogers, for the widow, con- 
tended that it was a gift for life, with remainder 
to the children They cited Armstrong v. Arm- 
strong, 17 W. R. 670, L R. 7 Eq 518; Audsley 
▼. Horn. 7 W. R. 125, 26 Beav. \^; Be Owen's 
Trusts, before Vice-Chancellor Wickeos on the 
26th of May (not reported) ; Ward t. Grey, 7 
W. R. 569, 26 Bear. 485 ; Crockett ▼. Crockett, 
2 Ph 653 ; Lambe v. Eames, 18 W. R . 972, L R. 
10 Eq. 267 ;* Jeffery v. De Vitre, 24 Beav. 296. 

Pearson. Q C, in reply, referred to Mason t* 
Clarke, i W. R. 297. 

Malims, V.C, said this was a mere question of 
the intention of the testator. It was quite clear 
he meant his property to go to his wife for the 
benefit of herself and his children, whether she 
and they took as joint-tenaut8, or whether she 
took a life estate with remainder to the children, 
bat it would make a material difference to her 
which way it went. If he were to look at this 
will apart from the authorities, what was ihe 
testator's intention ? What were the probabili- 
ties ? What mu^t he have meant ? Considering 
it was his main duty to take care of his^wife, he 
should conclude that it wtis his intention that 
she should have it all for her life — upon inten- 
tion only that was the decision he should arrive 
at. Was he prevented from so deciding by the 
the authurities, which were very contrary ? The 
current of authorities latterly had run in a direc- 
tion opposite to what it did formerly, and it ran 
in a way which coincided with his opinion, that 
when a man gave property by will for the benefit 
of his wife and children he meant it to be Tor his 
wife for life with remainder for the children. 
There would be a declaration in accordance with 
that view. 



UXBRIDGB COUNTY COURT. 



(Before James Whiqham, Esq., Judge.) 
FiiETOHBB V. Watts. 

Debtor's Act 1869 fSS A SS Vic. c. 6f) w. U and S— Bank- 
ruptcy Repeal Act 1869 {33 A S3 Vic. c. 83), s. fBO, and 
Schedule cif Enactments Repealed (9 A 10 Vic. c. 95, s. lOS. 
103, 

■Commitment order refused on the ground that the judg- 
ment debtor had before been imprisoned for same default. 

\LKm Times, June 8, 1871.] 

His Honour delivered judgment in this case, 
which raised a question of considerable general 
interest, viz., whether there can be a second or 
subsequent commitment for the same default. 
The judgment in Fletcher v. Yfatts was of the 
17th July, 1868, topay a certain sum by monthly 
instalments. The present proceeding was a 
summons under the Debtors* Act of 1869, an 
enactment which came into operation on the 1st. 
Jan. 1870. The summons recited the judgment, 
the sums paid upon it, the residue remaining un- 
paid, the default of the defendant to pay residue, 
and required the defendant to appear on the 
«oart day to be examined touching his present 
and past means of satisfying the judgment, and 
to show cause why he should not be committed 
for his default. The defendant did not appear. 
The plaintiff appeared, and gave evidence of the 
defendant's ability to pay. In the course of the 
inquiry it transpired that the defendant had al- 
ready been once imprisoned for the same default. 

• Reported 7 U. C. L. J. 222. 



His Honour referred to the statutes in force on 
the subject of commitments by the County Goarts. 
The first requiring present notice is the Act of 
1846 (9 <b 10 Vic. c. 95). Certain sections in it 
relating to commitment are repealed by the 
Bankruptcy Repeal Act 1869 (32 & 33 Vic. c. 83, 
B. 20, and schedule, viz., ss. 98 to 101, bsth ia- 
olnsive). The Debtors Act 1869 (32 k 33 Vic. 
cap 62 8. 6) (a long and much sub-divided sec- 
tion) enacts that ** this section, so far as it re- 
lates to any County Court, shall be deemed to 
be substituted for sections 98 and 99 of the Act 
of 1846, and that Act (the Act of 1846) and the 
Acts amending the same shall be construed ac- 
cordingly, and shall extend iii orders to be mnde 
by the County Courts with respect to sums doe 
in pursuance of orders or judgments of any other 
court, that is the Superior Courts, in respect of 
a judgment for a sum not exceeding 50^" 
Though this 5th section of the Debtors' Act of 
1869 is, by express direction of the statute, to 
be construed as substituted for sections 98 and 
99 of the Act of 1846, these sections 98 and 99 
do not directly relate to the most important mat- 
ter dealt with by the material part of the substi- 
tuted section in the Debtors' Act of 1869, namely, 
the effect of an imprisonment of the judgment 
debtor not operating as a satisfaction or ex- 
tinfi:uishment of the judgmentdebt. 

The material olause on that subject is section 
103 of the Act of 1846, which is not repealed, 
and so far as it is not inconsistent with the more 
recent enactments is still in full force and effect 
It may be mentioned (though the statute is re- 
pealed) that 22 & 23 Vic. cap. 67 limited the 
power of imprisonment to be exercised by the 
County Court judges, but as it is not now in 
force it no longer affects the subject. The 103rd 
section (9 <b 10 Vic. c. 95) enacts that no im- 
prisonment under this Act shall in anywise 
operate as a satisfaction or extinguishment of 
the debt or other cause of action in which a judg- 
ment has been obtained, or protect the defendant 
from being anew summoned and imprisoned for 
any new fraud or other default rendering him 
liable to be imprisoned under this Act, or deprive 
the plaintiff of any right to take out executioa 
against the goods and chattels of the defendant 
in the same manner as if the imprisomnent had 
not taken place." The enactment in section 6 of 
the Debtors' Act 1869, given as in substitution 
of sections 98 and 99 of the Act of 1846, may 
possibly have been intended to be in substitutioa 
for the 103rd section of the Act of 1846. It re- 
lates to the same subject, and enacts thus (32 & 
83 Vic. 0. 62, s. 6) : «* Subject to the provisions 
hereinafter mentioned and to theprescribed rules, 
County Courts may commit to prison for six 
weeks, or until payment of the sum due, any 
person who makes default in payment of any 
debt or instalment due from him in pursuance of 
any order or judgment of that or any other com- 
petent court, provided, (1), that the jurisdiction 
to imprison shall, in case of any court other 
than the Superior Courts be exercised only sub- 
ject to the following restrictions : — a To be 
made in open court, b. Wherein it relates to a 
judgmentlof a Superior Court only when the 
amount does not exceed £50. c. As to County 
Courts, only by judge or deputy, no other officer. 
(2.) That such jurisdiction shall- only be exer- 
cised when it is proved to the satisfaction of the 
coQct that the person making the default either 



September, 1871.] - LOCAL COURTS' & MUNICIPAL GAZETTE. [Vol. Vn.— Ul 



has or has had, since the date of the order or 
jadgment, the sum in respect of which he has 
made default, and has refused or neglected, or 
refuses or neglects, to pay the same." Then 
follows the part of this section 5 (as before ad- 
Terted to) enacting, so far as County Courts are 
eoDcerned, that section 5 is to be deemed to be 
substituted for sections 98 and 99 of the County 
Court Act of 1846, and it enacts that '* No im- 
prisonment under this section shall operate as a 
satisfaction or extinguishment of any debt or de- 
mand or cause of action, or deprive any person 
of any 'right to take out execution against the 
lands, goods, or chattels of the person imprison- 
ed in the same manner as if such imprisonment 
had not takeq place " If the enactment were 
declared to be in substitution of section 103 (Act 
of 1846), or if these two sections (sections 5 & 
103) cannot be reconciled, it seems to me that 
the more recent shall prevail over the earlier 
enactment ; consequently, that section 6 of the 
Debtors' Act 1869, is the enactment to be follow- 
ed in the case under consideration. Section 4 
of the Debtors' Act 1869, enacts that, ** with the 
exceptions hereinafter mentioned," and none of 
these exceptions affect the present subject, *' no 
person shall, after the commencement of this 
Act" (1st Jan. 1870), **be arrested or imprison- 
ed for making default in payment of a sum of 
money." It might be urged in support of plain- 
tiff's present application for the commitment 
order, that as the former imprisonment of the 
defendant, *'is in nowise a satisfaction of the 
debt;" but in the nature of a punishment fur a 
contempt of court, each succeeding day wherein, 
having the means, the defendant witholds pay- 
ment, he makes another substantive default, ren- 
dering himself liable to be anew summoned and 
impriboned for his neglect or refusal to pay all 
arrears unsatisfied. Or it might also be proposed 
for the plaintiff to attain the same end (the com- 
mitment of the defendant) by rescinding the 
original order, and varying the instalments pur- 
suant to the authority given in the Debtors' Act 
1869 (sec. 6, proviso 2, sub-sec. 4). But I think 
that in cases like the present, where there has 
been an imprisonment of the defendant covering 
the default for the entire residue unpaid, the 
remedy for further imprisonment is gone. Indeed 
it seems to me doubtful if. since the statute 82 
& 38 Vic. c. 62, part 2 (For the punishment of 
Fraudulent Debtors), where each offence is clear- 
ly defined, the resort to what might be called 
the fiction of a contempt of court is any longer 
available. A careful consideration of the ex- 
pressions used in section 103. (1846,) and section 
6 Debtors' Act (1867,) leads to the conclusion that 
it was never intended, and that it is not intended 
that there bhould be a second imprisonment for 
one and the same default. The two enactments 
are in nearly the same words, and limit the plain- 
tiff's ultimate remedy for the recovery of his debt 
(after defendant has before been imprisoned) to 
the right to take out execution against the pro- 
perty of the person before imprisoned in the same 
manner as if such imprisonment had not taken 
place. The enactments of the statute law on 
the subject of commitments, are encroachments 
on the principles and usages of the common law, 
and are not to be extended, or put in force unless 
where the enactments .are clear and explicit. 
By the common law, if a creditor once takes the 
body of a debtor, this being the highest kind of 



execution known to the law, it is a natisfaction 
of the judgment, and the debt is gone. Under 
the circumstances of this rase, seeing that the 
defendant has been before imprisoned for non- 
payment of the remaining instalments, I must 
now refer the plaintiff to such remedy as be may 
have by execution against the lands, goods, or 
chattels of the defendant, as freely as if such 
imprisonment bad not taken place. Though it 
is unquestionable that a defendant may be sum- 
moned anew, and imprisoned for each new or 
other default in paying another instalment when 
due, yet I think that any order of commitment 
that included the sum fpr the defaut in paying 
which the judgment-debtor had been before im- 
prisoned, would be an invalid order. I trust the 
effect of this view of the matter may be to induce 
traders to be more cautious in giving credrt to 
their customers. 



Stbutton v. Johnson. 

Tite meaning of "forthvfUh" in an order Jbr payment. 

Execution cannot issue on an order of the Court until the 
record is complete— i.e., signed by the registrar. 

Mr. Fullager, for the plaintiff, after proving 
his cane, one of no interest except for what fol- 
lowed, asked for and obtained an order for pay- 
ment forthwith, and shortly afterwards returned 
into court to make an application. He said, 
acting on his honour's order he had applied in 
the issuing department for an execution against 
the goods of the defendant, but the registrar's 
clerk had refused to grant it, on the ground that 
"forthwith" did not mean the same day, and 
the execution could not issue until thj next 
morning. Believing the clerk to be wrong he 
begged to ask his Honour to allow the proces« 
to issue immediately There was a case in point 
heard before the Exchequer Chamber on appeal, 
Fly V. Moule and Tombt, 20 L. J. Ex. 29 The 
c<ise arose out of an action in the Droitwich 
County Court, where a forthwith order had been 
made and an execution levied on the goods of 
the defendant the Same day. The defendant 
(Ely) then biought an acti(>n against the plaintiff 
and the registrar (M tule and Tombs) for tres- 
pass, when the Court found that the proceedings 
in the County Court were regular, and therefore 
no trespass bad been committed. The Exche- 
quer Chamber afl&rmed tbis decision, and he 
(Mr. Fullager) no^ asked his Honour to act 
upon that precedent, and allow the^execution to 
issue. 

Mr. Pitt T\ylor said in the case quoted the 
Court was not asked to decide the point now 
raised. The plaintiff in that case contended 
that he ought to have been served with an order 
before his goods were seized, and the Court de- 
cided that was not nece^tsary according to the 
Acts and Rules regulating County Courts, and 
the proceedings were therefore regular. The 
point now raised was a very different one. The 
record of the court was not complete until signed 
by the registrar, and proceedtngs could not be 
taken until such completion. That officer did 
not sign each judgment, but, as provided by the 
Act, only every page, and it was necessafy he 
should have time to make his record complete 
before allowing process to isnue. The applica- 
tion would therefore be refused. 
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UNITED STATES BEPOBTS. 



COURT OF APPEALS, NEW YORK. 

Ahha Egkikt, Admihistaatbix, &o., t. Thb 
Long Island R. R. Co. 

What vmUd be negligence for the purpose of saving property 
would not be for the purpose of saving human life. 

1. Hdd, that a person voluntarily placing himself, for the 

r>tection of property merely, in a position of danger, 
negligent, to as to preclude his recovery for any in- 
Jury 80 received, but that it is otherwise when such an 
exposure is for the purpose of saving human life, and it 
is for the jury to say in such cases whether the conduct 
,of the party injured is to be deemed rash and reckless. 

2. The jHaintifT's intestate seeing a small child on the 
track of the defendants' railroad, and a train swiftly 
approaching, so that the child would be almost instantly 
crushed, unless an immediate effort was made to save 
it, and in the sudden exigency of the occasion, wishing 
to save the child, and stiuceeding, lost his own life by 
being run over by the train. 

JSeld that his voluntarily exposing himself to the danger 
for the purpose of saving the clilld's life was not, as a 
matter of law, negligence on his part, precluding a 
recovery. 

[Chicago Legal News, Sept 9th, 1871.] 

Appeal from the jadgment of the late general 
term of the Supreme Court, in the secoud judi- 
•cial district, affirming a judgment for the plain- 
tiff in the city court of Biooklyn, upon a verdict 
of a jury. Action in the city court of Brooklyn, 
by the plaintiff, as administratrix of her hus- 
band, Henry Eckert, deceased, to recoTer dam- 
ages for the death of the intestate, caused as 
alleged by the negligence of the defendants, their 
servants and agents, in the conduct and running 
of a train of cars over their road. The case, as 
made by the plaintiff, was that the deceased 
received an injury from a locomotive engine of 
the defendants, which resulted in his death, on 
the 26th day of November, 1867, under the fol- 
lowing circumstances: 

He was standing in the afternoon of the day 
named, in conversation with another person, 
-about fifty feet from the defendants' track, in 
East New York, as a train of cars was coming 
in from Jamaica, at a rate of speed estimated 
by the plaintiff's witnesses at from twelve to 
twenty miles per hour. The plaintiff's wit- 
nesses heard no signal either from the whistle 
or the bell upon the engine. . The engine was 
constructed to run either way without turning, 
and it was then running backward, with the 
cow-catcher next the train it was drawing, and 
nothing in front to remove obstacles from the 
track. The claim of the plaintiff was that the 
evidence authorized the jury to find that the 
speed of the train was improper and negligent 
In that particular place, it being a thickly popu- 
lated neighborhood, and one of the stations of 
the road. 

The evidence on the part of the plaintiff also 
showed thnt a child three or four years old was 
sitting or standing upon the track of the defen- 
dants' road as the train of cars was approaching, 
and was liable to be run over if not removed, 
and the deceased, seeing the danger of the child, 
ran to it, and, seizing it, threw it clear of the 
track on the side opposite to that from which he 
came ; but continuing across the track himself 
was struck by the step or some part of the loco- 
motive or tender, thrown down, and received in- 
juries from which he died the same night. 

The evidence on the part of the defendant 



tended to prove that the oars were being ran at 
a very moderate speed, not over seven or eight 
miles per hour, that the signals required by law 
were given, and that the child was not on the 
track over which the cars were passing, bat on 
a side track near the main track. 

So far as there was any conflict of evidence 
or question of fact, the questions were submitted 
to the jury. At the close of the plaintiff's case, 
the counsel for the defendants moved for a non- 
suit, upon the ground that it appeared that the 
negligence of the deceased had contributed to the 
injury, the motion was denied and an exception 
taken. After the evidence was all in, the jadge 
was requested by the counsel for the defendants 
to charge the jury, in different forms, that if the 
deceased voluntarily placed himself in. peril from 
which he received the injury, to save the child, 
whether the child was or was not in danger, the 
plaintiff could not recover. A\l the reqaesta 
were refused and exceptions taken, and the 
question whether the negligence of the intestate 
contributed to the accident was submitted to the 
jury. The jury found a verdict for the plaintiff, 
and judgment entered thereon was affirmed, on 
appeal, by the Supreme Court, and from the 
latter judgment che defendant has appealed to 
this court. 

Aaron J. Vanderpoel for appellant. 

Oeorge O. Rej/nolds for respondent. 

Qbo?kr, J. — The important question in this 
cases arises upon the exception taken by the 
defendants' counsel to the denial of his motion 
for a nonsuit, made upon the ground that the 
negligence of the plaintiff's intestate contributed 
to the injury that caused his death. The evi- 
denoe showed that the train was approaching in 
plain view of the deceased, and ha 1 he for his 
own purposes attempted to cross the track, or 
with a view to save property placed himself 
voluntarily in a position where he might have 
received an injury from a collision with the 
train, his conduct would have been grossly neg- 
ligent, and no recovery could have been had for 
such injury. But the evidence further showed 
that there was a small child upon the track, 
who, if not rescued, must have been inevitably 
crushed by the rapidly approaching train. This 
the deceased saw, and he owed a duty of impor- 
tant obligation to this child to rescue it from its 
extreme peril, if he could de so without incur- 
ring great danger to himself Negligence implies 
some act of commission or omission wrongful in 
itself Under the circumstances in which the 
deceased was placed, it was not wrongful in him 
to make every effort in his power to rescue the 
child, compatible with a reasonable regard for 
his own safety. It was his duty to exercise his 
judgment as to whether he could probably save 
the child without serious injury to himself. If, 
from the appearances, he believed that he could, 
it was not negligence to make an attempt so to 
do, although believing that possibly he might 
fall and receive an injury himself. He ha'l n*) 
time for deliberation. He must act instantly, if 
at all, as a moment's delay would have been 
fatal to the child. The law has so high a regard 
for human life that it will not impute negligence 
to an effort to preserve it, unless made under 
such circumstances as to constitute rashness in 
the judgment of prudent persons. For a person 
engaged in his ordinary affairs, or in the mere 
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protection of property, knowingly and Tolnnta-' 
rilj to place himself in a position where he is 
liable to receive a serious injary, is negligence, 
which will preclnde a reoeyefy for an injury so 
received ; but when the exposure is for the pur- 
pose of saving life, it is not wrongful, and there- 
fore not negligent unless such as to be regarded 
either rash or reckless. The jury were war- 
ranted . in finding the deceased free from negli- 
gence under the rule as above stated. The 
motion for a nonsuit was, therefore properly 
denied. That the jury was warranted in finding 
the defendant guilty of negligence in running 
the train in the manner it was running, requires 
no discussion. None of the exceptions taken to 
the charge as given, or to the refusals to charge 
as requested, afi^ect the right of recovery. Upon 
the principle above stated, the judgment ap- 
pealed from must be affirmed with costs. 

Chttvoh, C. J., Pbcksabc and Bapallo, JJ., 
concurred. 



COBBESFONDENCE. 

SoTM recent Division Court Deeisiona, 

To THB Editors op thb Law Journal. 

Gentlemen, — The following cases were de- 
cided before Judge Dennistoun in the Division 
Court at Peterboro' : 

Defendant had been tenant to plaintiff un- 
der a lease under seal. One of his covenants 
was ^^ to pay,' satisfy and discharge all rates, 
taxes and assessments which shall or may be 
levied, rated or assessed in or upon the said 
demised premises during the said demised 
term.*' The tenancy commenced on the 20th 
February, before assessment made, and was 
to continue for five years. Before the expiry 
of the term, defendant, becoming embarrassed, 
requested plaintiff to take the premises off his 
hands, which he did on the 25th July, after 
the assessment had been made, taking from 
defendant a reconveyance under seal, which 
reconveyance contained this proviso — "Re- 
serving always to plaintiff all his rights and 
remedies under the said lease and the cove- 
nants thereof." 

Subsequently to this, plaintiff sued defen- 
dant for an account, including a balance of 
this rent, to which defendant made a set-off 
of 80 much of the taxes for that year as ac- 
crued after the reconveyance aforesaid, which 
set-off the learned Judge allowed, holding 
that as the proviso in the reconveyance did 
not expi^ess the word " taxes," plaintiff could 
not recover. It will be noted that the proviso 
expressly reserved to plaintiff all defendant's 
covenants in the lease, one of which was to 
pay these taxes. 



Plaii^tiff sued defendant for rent due under 
a lease under seal Defendant was called to 
prove the execution of the lease. While 
plaintiff's examination of defendant was going 
on, the learned Judge told defendant that he 
might or might not answer plaintiff's ques- 
tions, as he pleased. After plaintiff's exam- 
ination had closed, which was confined to the 
proving the execution of the lease, defendant 
volunteered evidence on his own behalf to the 
effect that the rent ought to be less than that 
stated in the lease. In vain plaintiff argued 
that such evidence was not admissible ; that 
defendant could not thus, by his own parcl 
evidence, impeach his own solemn deed. 
Nevertheless the learned Judge held other- 
wise, and made the reduction accordingly. 
In Shannon v. Varsil, 18 Grant, 10, Spragge, 
Gh., said : " A. agrees to sell B. certain land 
for $1,200. B. could not prc--^ ui/ p'^rol that 
A. agreed subsequently to iuco the pur- 
chase-money to $800." This decision is new, 
I suppose, overruled by that of Judge Den- 
nistoun above. 

Again: A Municipal Corporation sued an 
innkeeper for the price of a license to sell 
spirituous liquors, according to the terms of ' 
a By-law made before the passing of the last 
Municipal Act. The defendant set up that 
the new Municipal Act had repealed the for- 
mer By-law, and that, as the Council had not 
made a new By-law, plaintiffs could not re- 
cover, and the learned Judge ruled accord- 
ingly. This ruling, however, is in direct 
oppositipn to the judgment of the Common 
Pleas in Eeg, v. Strachan^ 6 U. C. C. P., 
191. I suppose this judgment may be con- 
sidered as now overruled. 

Again: The sheriff applied for an inter- 
pleader order in the County Court under a 
fi' fO'» goods. The parties consented to the 
trial before the above learned Judge. On the 
opening of the case the execution creditor 
called upon the claimant to prove his claim. 
The claimant objected, ahd the learned Judge 
ruled that the execution creditor must shew 
that Jthe claimant had no title. The effect of 
this ruling was to place the creditor com- 
pletely in the claimant's hands, and virtually 
to put him out of Court The learned Judge 
thus decided that the creditor was to prove 
a negative. 

Reports of legal decisions are, or should be, 
1 valuable and instructive. Other cases will 
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be furnished you hereafter, this communica- 
tion being already too long. 

A Suitor. 

Petkrboro', September, 1871. 



[Without entering into any discussion of 
these decisions, we certainly do not recom- 
mend that they should be followed, assuming, 
of course, that the report is complete and 
accurate. — £ds. L. J.] 



Boidenee Act 

To THE Editors of the Law Journal. 

The 2nd section of the 83rd Vic, cap. 13 Ont. 
provides that defendants can give evidence in 
cases before Justices of the Peace. Will you 
in your next Journal be kind enough to say 
to what extent they are admissible in their 
own cases, for instance, breach of by-laws, 
petty trespass, master and servant, &c. 
Yours truly, 

Nelson Dodgb, J. P. 

Milford, 2nd Ai^ust. 1871. 



[This evidence is as admissible as that of a 
witness other than a party interested would 
have been before the Evidence Act. The Act 
applies solely to proceedings in civil cases, 
evidence in criminal prosecutions not being 
affected by it — Eds. L. J.] 

BE VIEWS, 

A Guide to the Law of Elections. As regu- 
lated by 32 Vic. c. 21 and 34 Vic. c. 3. By 
Charles Allan Brough, Barrister- at-law. 
Toronto : Henry Rowsell, 1871. 

This useful little pamphlet was written at 
the suggestion of Mr/ Vice-Chancellor Mowat, 
and is dedicated by permission to the judges 
on the rota for trial of election petitions. It 
has been very favourably received by them, 
and by those of the profession who have had 
occasion to refer to it. 

The -necessity for some knowledge of the 
law bearing on contested parliamentary elec- 
tions came upon the profession here rather 
suddenly, and naturally found them, in general, 
unprepared ; nor could the necessary books 
(except a few copies) be obtained here ; so that 
any assistance that could be gained from the 
sources at command was eagerly sought. Very 
shortly afterwards this Manual appeared, and 



though it did not of course pretend a thorough 
knowledge of the law on the subject, it has 
proved very useAil, in presenting in a compact 
shape the pith of the leading decisions in 
England on the analogous enactments, and the 
opinions of our own judges in the few cases 
that had come before them at the time it was 
published. 

The Editor first gives a table shewing the 
corresponding English and Ontario enactments, 
which will be of much service when reading 
the English cases. Before proceeding to dis- 
cuss the statutes relating to elections, be gives 
a collection of authorities on the difficult sub- 
ject of agency as applicable to parliamentary 
elections, which by the way lead to the irre- 
sistible conclusion, that it is much easier for 
a candidate to appoint an agent, than to pre- 
vent all his friends being his agents against 
his will. 

The statutes goyerning parliamentary elec- 
tions in this Province are given in full, with 
appropriate explanatory notes ; and we notice 
with approbation, that whereyer he can, the 
editor has given the language of the judges 
as found in the reports, instead of merely 
stating the supposed effect of their decisions; 
and this, a sensible thing to do in any case, 
is especially so when the reports are difficult 
of access to the many. 

The Editor, as he explains in his preface, 
has omitted all preliminary questions connect- 
ed with the presentation of the petition, con- 
fining his attention to those which may arise 
upon or subsequent to the hearing. This is 
rather a pity as it would have been convenient 
to have had as much information as possible 
under one coyer, but we trust that Mr. Brough 
will do this on a future occasion, when the 
law is a little better understood, and some 
doubtful points cleared up, and after any 
amendments in the law that would seem to be 
necessary have been made by the legislature. 
At present an interested reader should, in ad- 
dition to this pamphlet and the authorities 
there cited, refer to the rules of court, the 
report of the Stormont Case published in this 
Journal, and our remarks on p. 201. 

To conclude : though there are a few faults 
in arrangement and otherwise, we do not care 
to inspect them too closely, Mr. Brough having 
done wonders in the few weeks he bad at 
command, and having produced a really useful 
little book^ much wanted at the time, and 
capable of extension hereafter. 
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SWEARING. 

[OOMMUNIOATED.] 

Let not the title of this paper lead any to 
suppose that it is a dissertation on a profane 
habit, unfortunately too prevalent in this irre- 
verent age. We would not encroach upon the 
province of another learned profession, but 
merely propose the brief consideration of 
judicial swearing. While the light oath has 
no justification and is condemned by reli^on, 
the legal oath is required by justice and sanc- 
tioned by Scripture. ** An oath for confirma- 
tion," saith the Apostle, ** is to them an end 
of all strife." (Heb. vi. 16.) 

The subject has been suggested by an inci- 
dent which happened, a short time ago, in 
the Police Court at London, Ontario. A cer- 
tain clergyman of the Romish Church had 
been there arraigned to answer a charge of 
evading the Registration Act. At the hearing 
of the matter, a brother ecclesiastic was called 
upon to give evidence.^ The usual Protestant 
Bible having been presented to him, that he 
might take the customary oath, he declined 
to swear upon the heretical volume. He 
requested to be allowed the Douay Bible, 
authorised by his Church ; but the not unrea- 
sonable request was refused. The magistrate 
w«ft obstinate: the minister was firm; and 
the case was adjourned. 

Now this is certain beyond a doubt, that 
the worthy magistrate, though a safe Protes- 
tant, was not a sound lawyer. The witness, 
if his scruples so inclined him, had a perfect 
right to call for the Alcoran, or the Pentateuch. 
More than a century ago, an answer was given 
from the English Bench which satisfies the 
, question often propounded in our courts to 



witnesses of tender years (and which might 
form a leading point in the examination o^ 
candidates for the office of Police Magistrate) — 
" Do you understand the nature of an oath ? " 
What that answer was, and by what reasoning 
it was arrived at, we shall humbly endeavour 
to set forth. ' 

* And first, as to forms of swearing. That the 
efficacy of an oath does not depend on the 
ceremony is an opinion supported by great 
and ancient authority. When the Roman 
emperors became converts to Christianity, 
they allowed their subjects. Pagan and Chris- 
tian, to consult their own conyictions or super- 
gtitions as to forms of taking an oath. Those 
early Christians, Selden tells us, made use of 
various forms, such as "Per vultum Sancti 
Lucas,*' " Per pedem Christi," " Per sanctum 
hunc, vel ilium," The practice of a corporal 
oath was borrowed from the Pagans, and 
established by the emperors of the East. 
From them dates our time-worn custom of 
calling Heaven to witness the truth of our 
declarations, "tactis sacrosanctis Dei Evan* 
geliis:" (Codex Theodosianus, lib. 8, tit % 
c. 14. ) This Christian ceremony was adopted 
by the English Legislature by a statute passed 
in the reign of Elizabeth. 

In our own Courts deviations from this 
immemorial method are not often seen ; but 
we do occasionally meet with a witness whose 
peculiar scruples forbid him to touch the book, 
and who takes the oath by extending his right 
hand towards heaven ; truly a solemn form. 
This is the custom of the Scottish Kirk, which 
deems it idolatry to kiss the book. A curious 
case touching this practice is reported in 
the second volume of that ancient reporter, 
Siderfin, page 6 (temp. 1657). In the suit of 
Dutton V. Colt^ Dr. Owen, Vice-Chancellor of 
the University of Oxford, was placed in the 
witness-box ; but when they would have put 
him upon his oath, he stoutly refused to con- 
form to the established mode, or to lay his 
hand upon the book. He desired that it 
might be spread open before him, and he 
would raise his right hand and swear very 
readily. The jury were perplexed ; for at that 
early day there was no precedent for such an 
eccentricity. Glin, C. J., relieved their doubts, 
and permitted the oath, declaring that it was 
in his opinion as strong as that of any other 
witness ; '* though I myself," he added, ** were 
I to be sworn, would touch the book." 

In ^ case once, in which the illustrious 
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Erskine was engaged, an important witness, 
called against him, without claiming to belong 
to any particular sect, declined to take the 
usual form of oath. He would hold up his 
hand and swear, but would not kiss the book. 
Being asked his reasons for objecting to do so, 
he answered, "Because it is written in the 
Revelations, that the angel standing on the sea 
Tield up hU Tuind" " This does not apply to 
your case," said Erskine, "for in the first 
place, you are no angel; and secondly, you 
cannot tell how the angel would have sworn 
if he had stood on dry ground, as you do." 
On this occasion. Lord Kenyon, having taken 
counsel of Lord Chief Justice Eyre, ruled that 
the scruplesof the witness should be respected, 
however absurd the ideas on which they were 
grounded, and he should be allowed to swear 
as he pleased, without the necessity of belong- 
hig to any particular sect. 

The "Heathen Chinee," it is said, adds 
solemnity to his asseveration by dashing a 
saucer to the ground: B, v. Bntrehman, 
C. & M. 248. In China, the " Commissioners 
for taking affidavits," if they have to furnish 
the implements for depositions, must find that 
branch of their practice as little profitable as 
those of oqr own country. 

The native of Hindostan, who is of the 
Gentoo religion, swears in the presence of a 
Brahmin, abasing himself and touching the 
foot of the priest This recalls the custom of 
the " monks of old," who sealed their oaths 
by kissing the abbot's foot As for the father 
abbot himself, his simple assertion passed for 
gospel truth. 

To look back to times still more distant, the 
ancient Romans, as we learn from Cicero's 7th 
Epistle ad Familiares, i. 12, when they took 
an oath, dropped a pebble to the ground, im- 
precating upon themselves the anger of Father 
Jove, and ejectment as certain as that of the 
stone, if they wittingly deceived. " Sci sciens 
fallo, tum me Diespiter, salvft urbe arceque, 
bonis ejiciat, ut ego hunc lapidem." 

The Moslem lays one hand flat upon the 
Koran, and places the other on his forehead. 
He then bends his head till his forehead 
touches the sacred volume, and again lifting 
his eyes, gazes for some time steadfastly upon 
it: Fachina v. Sabine, 2 Str. 1104; and 
Morgan^s C<ue, 1 Leach C. C. 64. 

As a last example, the Jew swears upon the 
Pentateuch, "tactolibro legis Mosaicse," which 
it has been said, forms his " evangelium,'' 

(To he continued,) 



SELECTIONS. 



THE LAW OP DISTRESS. 

It has been said that no subject has given 
rise to more legislation than that of distress : 
3 Reeves^ English Law 555 n. (last ed.). We 
may safely affirm that there are few branches 
of the law in which legislation is more urgently 
required. We need hardly remark that this 
state of things is a perfectly natural result of 
our system in framing legal procedure. In- 
stead of inventing an original remedy, we 
usually prefer to give a new scope to an old 
process. Instead of revising the details of 
such process, we leave them untouched until 
their inconvenience becomes intolerable. A 
measure is then hastily passed to redress the 
most pressing grievance, but no attempt is 
made to remove less obvious anomalies, or to 
bring the ancient remedy into complete accord- 
ance with the wants and ideas of the modem 
society. Of this method of legislation the law 
of distress affords an admirable illustration. 
Originally derived from the Gothic nations of 
the Continent : (Spelman Gloss : tit Parous, 
p. 447 ; ] this process was employed by our 
Anglo Saxon ancestors to compel the appear- 
ance of a debtor in court Under a law of 
Canute, passed to prevent the unfair exercise 
of this power, the defendant was to be thrice 
summoned to submit to the judgment of the 
hundred, and a fourth day of appearance was 
to be fixed by the shire ; after which, if the 
misguided man still continued contumacious, 
the complainant might seize his goods : 1 Pal- 
grave^s Rise, &c., of the British Constitution, 
180. From a very early period, by the cus- 
tom of the realm, as Fleta tells us, a man 
might seize and impound beasts which he 
found trespassing upon his land, until he re- 
ceived compensation for the injury: Fleta, 101. 
After the introduction of the feudal system, 
distress became the ordinary means of com- 
pelling tenants to perform the services and to 
pay the fines and amerciaments incident to 
their tenure : Britton, liv. I, ch. 28, 58. The 
barons found the seizure of the tenani^s goods 
a more speedy and effectual mode of obtaining 
satisfaction than the forfeiture of his feu<L 
Moreover they discovered in the new remedy 
an instrument of oppression of which they 
were not slow to avail themselves. They dis- 
trained for illegal fines and customs not really 
due ; stripped farms of the whole produce, 
seizing goods of great value for the smallest 
service, and drove the chattels and cattle dis- 
trained into their castles to prevent thapi from 
being restored upon replevin. The Sovereign 
did not neglect this method of supplying his 
needs. The records of the Exchequer relate 
that on one occasion the burgesses of Glouces- 
ter paid a fine of three hundred lampreys that 
they might not be distrained to find the prison- 
ers of Poictou with necessaries ** unless they 
would do it of their own accord :*' (Madox's 
History of the Exchequer, chap. 13, p.*507.) 
To remedy these evils a series of sUtutes ^ 
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were passed, extending from Magna Charta to 
Stat. 1 and 2 Ph. and M., c. 12. These enact- 
ments re-affirmed the provisions of the com- 
mon law, protecting the tenant.against wrongful 
distress, and affixed heavy penalties to some 
of the more audacious violations of justice. 

With the decline of the feudal system the 
process of distress lost much of its oppressive 
character. It was no longer a weapon in the 
hands of a powerful baron, but merely a sum- 
mary mode of recovering rent reserved on a 
contract of lease voluntarily entered into. 
Means of evading the process were speedily 
discovered. Since a distress could only be 
made on the demised premises, the removal 
of the goods afforded an easy mode of depri- 
ving the landlord of his remedy. Since a dis- 
tress could only be taken for rent in arrear 
during the continuance of the lease, the last 
half year's rent, which was generally not in 
arrear until after the expiration of the lease, 
could not be distrained for. Moreover, as the 
distress was simply a pledge, to be retained 
at the risk of the landlord, until the rent was 
paid, it afforded no remedy in the case of a 
tenant who obstinately refused to redeem his 
goods. The current of legislation which had 
previously been exclusively directed to the 
protection of the tenant, underwent a chknge, 
and the object of nearly all the statutes sub- 
sequent to that last above-named, was to im- 
prove the remedy of the landlord. He was 
authorised to follow and distrain goods fraud- 
ulenty removed ; to distrain within a certain 
time after the determination of the lease ; to 
take certain classes of goods not previously 
liable to distress, and a complete revolution 
was effected in the character of the process by 
the well-known Act of William and Mary, con- 
ferring on the landlord power to sell the goods 
distrained. 

The modern statutes have almost exclusive 
reference to distress for rent, and it is to this 
branch of the process that we propose to re- 
strict our remarks. We do not intend to dis- 
cuss the policy of the law, or to suggest any 
serious modification of the privileges of the 
landlord. We take it for granted that this 
favoured individual should be allowed an ad- 
vantage over all other creditors i»the recovery 
of his debt Assuming this, however, it is 
obviously desirable that the landlord's special 
remedy should be so well-defined and simple 
as to save him from the danger of error, and 
the tenant from the temptation to avenge him- 
self by an action at law. 'Ihe process, more- 
over, ought to be applicable to all cases in 
which payments by way of rent are reserved. 
Above all it ought to occasion the least possi- 
ble inconvenience and loss to the tenant. Let 
us see how far the pre.sent law of distress for 
rent fulfils these conditions. 

At the very threshold of the subject, we are 
confronted with several important limitations 
of the right to distrain, complicated with dis- 
tinctions of singular subtlety. . No distress can 
be made, except by express agreement, for 
payments by way of rent reserved on leases 



of mere chattels ; but a mixed payment of 
rent and corporeal hereditaments — as, for in- 
stance, rent for furnished lodgings — since it is 
held to issue out of the hereditaments only, 
may be recovered by distress. Rent reserved 
on a mere licence to use premises for a partic- 
ular purpose, as in the common case of a let- 
ting of a mere standing for machinery, cannot 
be distrained for, but if the letting is of the 
exclusive use of a defined portion of a room 
in a mill, the landlord may resort to this rem- 
edy. Rent due under a mere agreement for a 
lease, although the tenant may have entered 
under it, and continued in occupation for some 
years without paying rent, cannot be recover- 
ed by distress ; but if the tenant, after enter- 
ing into occupation, promises to pay a certain 
rent, or even oiily settles it in account with 
his landlord, a new agreement will be presu- 
med, under which the landlord may have the 
right to distrain. Under a very ancient (see 
Britton, liv. I, ch. 28, 57b.) and wise rule of 
the Common Law, the remedy of distress is 
confined to rents of fixed amount. It would 
be obviously in the highest degree undesirable 
that the landlord should have the power of 
deciding for himself the amount of rent for 
which the seizure should be made. Where 
that amount has not been certainly fixed, he 
must resort to an action for use and occupa- 
tion. According to Coke there may be a cer- 
tainty in uncertainty, and it is held that a 
distress may be made for any rent which is 
capable of being reduced to a certainty. Hence 
a rent of 8d, per cubic yard for marl got and 
Is. per 1000 for bricks made, may be distrained 
for, although it is obvious that questions may 
arise between landlord and tenant as to the 
amount of marl actually got or the number 
of bricks actually made. 

Another rule of great antiquity is, that the 
person distraining must possess a reversion in 
the demised premises: Lit s. 114, Bro. Abr. 
tit Dette pi. 89 ; citing Year Book, 43 Ed. 3, 
4. Hence no distress can be made for rent 
reserved upon the assignment of a lease, but 
the reservation of a reversion of a single day 
will authorise a distress. A tenant from year 
to year underletting from year to year, has a 
sufficient reversion to enable him to distrain, 
and a mortgagor permitted by the mortgagee 
to continue in receipt of the rents of the mort- 
gaged property, may distrain for rent due upon 
a lease made before the mortgage. It has 
been recently held that the reversion to sup- 
port a distress need not be an actuat rever- 
sion ; that it is sufficient if it be a reversion by 
estoppel, and that if the tenant is actually let 
into occupation there is a reversion which he 
is estopped from denying:: judgment of Black-' 
burn, J., in Morton v. Woods^ 37 L. J. Q.B. 248. 

Other restrictions upon the landlord's power 
to distrain, have reference to the time at which 
it may be exercised, and in these we perceive 
a somewhat different current of judicial opin- 
ion. We have already mentioned that no dis- 
tress can be made until the day after that on 
which the rent becomes due, and that a stat- 
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utory remedy has been provided for the firaud- 
ulent removal of goods to avoid a distress. 
By a strict construction of the statute its opera- 
tion has been limited to cases in which the 
goods wer& removed after the rent became 
due. Goods previously removed cannot be 
seized for rent ; hence, at any time before the 
rent day, a tenant may carry off his chattels 
in full view of his landlord, and with the avow- 
ed object of avoiding a distress. A man can- 
not distrain for rent in the night, because, as 
Chief Baron Gilbert says, the tenant hath not 
thereby notice to make a tender of his rent, 
which possibly he might do to prevent the 
impounding of his cattle : Gilbert on Distress, 
60. As night is held to extend from sunset 
to sunrise, it appears that, in summer at least, 
a distress may be made before the person 
^hose goods are seized, is awake, and cannot 
be made in the evening, when he is most likely 
to be at hand to tender the rent. 

Let us suppose, however, that a landlord 
duly entitled to distrain has resolved to adopt 
that remedy. His first step is to appoint a 
bailiff and the first care of that functionary is 
to protect himself against the risk arising from 
his own incompetence, by inserting in the 
warrant to distrain a carefully worded indem- 
nity by the landlord. His next proceeding is 
to seek admission to the demised premises, 
and, thanks to the numerous cases which have 
been decided upon this subject, the limits of 
what he may and may not do, in order to effect 
this purpose, are marked out with tolerable 
clearness. It is not always quite so easy to 
discern the principle upon which the decisions 
are based. The leading rule seems to be that 
the bailiff may enter in the ordinary mode 
adopted by othsr persons who have occasion 
to go into the premises : By an v. Shilcoch, 7 
Ex., at p. 75. It has, however, been held that 
he may climb over a garden wall, or enter by 
an open window, methods of obtaining admis- 
sion which cannot be considered as usual. 
Since the Englishman's house is his castle, the 
person distraining must not break the outer 
door, or unhasp a window, or open an unfasten- 
ed window. It is not quite obvious why the 
Englishman's stable, not situate within the 
curtilage of his house, should also be deemed 
his castle ; yet although the sheriff may break 
open the stable door, a person distraining for 
rent is not entitled to do so. The rule in 
Semayne^8 case appears to have been under- 
stood by the old authorities as prohibiting the 
person distraining from opening the outer door 
if it happened to be shut and not fastened, 
and a similar construction has been adopted 
in America, where it has been held that a 
sheriff's officer cannot even lift the latch of an 
outer door in order to open it : Curtis v. Hub- 
hard, 1 Hill's Rep. 336. Recent English cases, 
however, have established the right of the 
person distraining to open the outer door in 
the ordinary way, but the tendency of judicial 
opinion appears now to be towards a stricter 
interpretation of the rale : Nash y. Lueas. L. 
R. 2 Q. B., 690. 



The protection from distress extends only 
to the outer shell of the building. If the ex- 
ternal door is open, the person distraining may 
break open inner doors. Hence, a lodger wbo 
has an outer door may, by keeping it locked 
between sunrise and sunset, prevent his land- 
lord from availing himself of his remedy by 
distress; but if, although renting the upper 
floors from year to year, he has no outer door, 
he is not considered to have a castle, and the 
landlord's bailiff may obtrude himself under 
circumstances as inconvenient as those in the 
case in Hobart's Reports, where an entry by 
a bailiff, who broke open the door of a cham- 
ber where a man and his wife were in bed, 
was held to be lawful : Hob. 62, 263. The 
prohibition of breaking the outer door is also 
limited to the first entry of person distraining. 
If, after having lawfully entered he is forcibly 
ejected, or if, having gone out with the inten- 
tion of returning, he finds himself barred out, 
he may break open the door to regain posses- 
sion. Nice questions have arisen as to what 
is a sufficient possession to entitle the landlord 
to adopt this course. In the case of Boyd v. 
Profaze, 16 L. T., N. S., 431, the defendant, 
in going to distrain, lifted the latch of an outer 
door and had got his arm and foot inside, when 
the Iservants, with considerable presence of 
mind, placed a table between the door and a 
copper which stood near, and squeezed the 
unfortunate man between the door and the 
doorpost By inserting a pair of shears in 
place of his limbs he succeeded in preventing 
the door from being closed, and having after- 
wards entered by force, contended that he had 
previously obtained a sufficient possession ta 
entitle him to do so. The judge, however, 
was of opinion that the entry by the arm, 
foot, and shearp, not being a peaceable posses- 
sion, could not have that effect After so 
much elaborate care bestowed upon the defi- 
nition of lawful and unlawful modes of entry, 
it is rather surprising to find that actual entry 
on the demised premises is not essential to a 
distress. In his judgment in Cramer v. Mott^ 
the Lord Chief Justice says, that where the 
article seized *Ms just inside the door, the 
tenant at the door, and the landlord's wife," 
acting as hi^agent, '* in such a position as to 
be able in one moment to put her foot in the 
room, it must be taken that she was construc- 
tively in the room:" 39 L. J., Q. B., 183. 

The principle of the law is that as the land- 
lord is supposed to give credit to a visible 
stock on the premises he ought to have re- 
course to everything he finds there: judg- 
ment of Ashhurst, J. in Gordon v. Faulkner^ 
4 T. R, at p. 568. In point of fact, however, 
while this rule has been rigidly enforced in 
some directions, it has in others been consid- 
erably relaxed. The goods on the demised 
premises may belong to the tenant, yet not 
one of them may be distrainable for rent The 
goods may not belong to the tenant, yet may 
be seized and sold to satisfy his debt So 
long as the things distrained were merely kept 
by the landlord as a pledge, to be returned to 



October, 1871.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. Vn.--14d 



the owner on payment of the rent, no great 
hardship was inflicted on third persons, whose 
property was taken ; but since the power of 
sale has been conferred on the landlord, the 
operation of this rule is often extremely harsh. 
An under-tenant or lodger who has paid his 
rent to his immediate landlord, is liable to 
have the whole of his goods seized for arrears 
due to the original landlord. Articles hired 
by the tenant from tradespeople may be sold 
to realise the rent On both sides of the At- 
lantic this provision of the law has met with 
strong judicial approbation : (see obseryations 
of Blackburn, J., in 39 L. J., Q. B., 173, and 
of the Chief Justice in Brown v. Sims, 17 Serg. 
& Rawle, 138,) and in several States of the 
American Union it has been abolished. A bill 
was introduced by Mr. Sheridan into the House 
of Commons during the present Session to re- 
lieve the goods of undertenants and lodgers 
from the liability to be distrained for rent due 
to the original landlord, and after being read 
a second time was referred to a Select Com- 
mittee. It is to be hoped that this very rea- 
sonable reform may speedily be effected. We 
may remark in passing that while goods be- 
longing to third persons are liable to distress, 
animals /4?r(e natures are exempted from dis- 
tress on the express ground that they belong 
to nobody. 

From the circumstance that the distress was 
originally a pledge, to be restored to the ten- 
Ant when satisfaction was made, it naturally 
followed that nothing could be taken which 
was incapable of being restored in the same 
plight as when it was seized. Hence perish- 
able articles, such as milk and meat, cannot 
be distrained, and fixtures which cannot be 
severed without detriment, are also exempt 
from distress. This doctrine has, however, 
been extended to the class of things known as 
tenant's fixtures, an essential attribute of which 
is, that they are capable of being removed with- 
out material damage. Since it was considered 
unjust to deprive the tenant of the means of 
redeeming his pledge, a conditional protection 
was afforded to his implements and stock. 
The tools of the workman, the cattle and sheep 
of the farmer, and the books of the scholar 
•can only be seized if there are no other suffi- 
oient goods on the premises to satisfy the 
distress. The exemption of goods from dis- 
tress while in the hands of a tradesman rests 
on a different footing, and appears to be based 
on the benefit derived by the commonwealth 
from the exercise of a public trade ; See Mus- 
pratt V. Oregory^ 1 M. & W., p. 645. Origi- 
nally the protection appears to have been 
almost exclusively limited to goods sent to the 
tenant to have labour bestowed upon them 
and to be returned in an altered condition : 
(Co. Lit, 47 a.), but the case of Oilman v. 
Elton, 3 B. & R, 75, extended it to goods sent 
in the way of trade for the purpose of sale, 
and it has been recently decided that articles 
pledged with a pawnbroker cannot be distrain- 
ed by his landlord, although they may have 
remained in the possession of the pawnbroker 



for more than a year without any payment of 
interest ; Swire v. Leach, 18 C. B., N. S. 479. 
By a somewhat arbitrary restriction the exemp- 
tion from distress is denied to goods placed 
in the hands of the tenant merely with the in- 
tent that they shall remain on the premises : 
hence horses and carriages sent to a livery 
stable-keeper : Parsons v. Gingell, 4 C. B., 
545 ; wine sent to a wine-warehouseman to be 
matured : Ex parte Russell, 18 W. R. 753, 
and probably also furniture deposited with a 
furniture warehouseman, may be distrained 
for rent due by the tenant, although his trade 
consists exclusively in the reception and care 
of the articles deposited with him. 

Not only must the person distraining exer- 
cise the greatest care as to the description, but 
also to the value of the goods distrained. He 
is bound to ascertain that such value does not 
greatly exceed the amount of the arrears of 
rent. On the other hand he must take suffi- 
cient to cover his demand, for, in general, no 
second distress can be made for the same 
arrears of rent. He is to estimate the value 
of the goods seized at the price they would 
fetch at a broker^s sale ; but he may be liable 
to an action for excessive distress, although 
the goods fairly sold under the distress did 
not in fact realize the amount of the rent and 
costs. 

The processes of seizure and impounding 
have long ceased to possess any importance. 
Almost any equivocal expression of an inten- 
tion to seize will suffice, without touching ^e 
goods or entering upon the demised premises. 
A mere refusal by the landlord or his agent to 
permit chattels to be removed until the rent is 
paid, has been held to amount to a seizure : 
Cramer v. Mott, L. R, 5 Q. B., 857. In like 
manner impounding, which in ancient times 
necessarily involved the removal of the goods, 
may now in many cases be effected without 
the slightest change in their ordinary position, 
and without locking up the premises or leav- 
ing any one in possession : see Swarm v. Fal- 
mouth, 8 B. & C. 456. It follows that the 
acts of seizing and impounding may be simul- 
taneously effected, and that the period between 
these acts during which the tenant might for- 
merly tender the rent and expenses and obtain 
an immediate return of his goods, has no longer 
any existence. At common law, a tender 
after the goods had been impounded was un- 
availing, and this singular result ensued, that 
whereas the only object of permitting a land- 
lord to distrain was to enable him to obtain 
payment of his rent and costs, he might refuse 
to receive such payment, and in spite of the 
tender, proceed under the statute to sell the 
goods distrained. Moved by the grievous 
hardship to the tenant of this state of the law, 
the judges have sanctioned an action on the 
equity of the Stat. 2 W. M., sess. 1, c. 6, in 
case of the sale of the goods after a tender 
made within the five days allowed to the ten- 
ant to replevy. 

The provisions of the statute. conferring the 
power to sell the goods distrained, have, i on 
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the whole, been somewhat strictly construed. 
The notice of distress must be in writing, and 
the inventory must specify with reasonable 
certainty the articles taken ; the latter must 
in all cases be appraised by two sworn ap- 
praisers, and the landlord is not permitted to 
appraise the goods, or to buy them under the 
distress. 

In reviewing this subject, the chief point 
calling for remark is the fact that the whole 
conduct of the process is left in the hands of 
the person least concerned to protect the in- 
terests of the tenant, and most inclined to ex- 
ercise harshly the rights given him by law. 
The power of distress to compel appearance 
on civil process was at a very early period 
placed in the hands of the sheriff acting by 
virtue of the king's writ ; but upon a distress 
for rent, the law still " allows a man to be his 
own avenger, and to minister redress to him- 
self." To confer on an interested individual 
the power of seizing and selling the goods of 
his adversary, is to afford an obvious tempta- 
tion to unfair dealing : and the existing checks 
on abuse must be admitted to be entirely in- 
adequate. Notice of the distress is to be given 
to the tenant ; but this notice need not accu- 
rately state the amount of rent for which the 
distress is made. The goods are to be appraised 
by two sworn appraisers ; but since these per- 
sons are employed by the landlord, and are 
permitted to purchase the goods at the appraised 
value, it is obviously their interest to make as 
low»an appraisement as possible. The land- 
lord is to sell at the best price ; but goods sold 
at the appraised value are presumed to have 
been sold for the best price. The overplus of 
the sale is to be left in the hands of the sheriff, 
under-sheriff, or constable, for the owner's 
use ; but since no scale of charges for distress- 
es for arrears of rent exceeding 202. has been 
established, the landlord and his bailiff may 
deduct a large sum for the costs of the distress 
and sale. On the other hand, the temptatioiv 
to vexatious litigation on the part of the tenant 
is scarcely less powerful. The existing pro- 
cess of distress is so full of legal pitfalls that 
a person who desires to revenge himself upon 
his landlord for distraining, can hardly fail to 
find a pretext for involving him in an action. 
Of all the various sources of litigation, how- 
ever, the employment of unskilled bailiffs ap- 
pears to be the most fruitful. Every inexpe- 
rienced auctioneer deems himself qualified to 
act in this capacity, and the landlord has fre- 
quently to pay heavily for the ignorance of 
his agent. 

But while responsible for any irregularity 
in the conduct of the distress, the landlord is 
not liable for illegal acts committed without 
his knowledge or sanction by the person em- 
ployed to distrain, and the consequence is that 
lor grave injuries, such as the taking of goods 
exempted from distress, the tenant's only rem- 
edy is against the bailiff, who may be a mere 
man of straw. It appears to us that much of 
the evil at present attendant upon the exercise 
of the right of distress for rent might be obvi- 



ated by the adoption of a similar provision to 
that contained i' the New York Revised Stat- 
utes (Vol. II., 504, 88. 2, 3, 8), under which 
every distress must be made by the sheriff 
upon the previous affidavit of the landlord or 
his agent, stating the amount of rent due, and 
the time when it became due. The present 
process of distress, as Lord Mansfield long ago 
pointed out, is neither more nor less than an 
execution, and there can be no reason why it 
should be conducted in a different manner from 
other executions. As at present conducted it 
cannot be said to afford a remedy which is 
either safe for the landlord or just to the 
tenant — Law Magazine. 



SIMPLE CONTBACTS & AFFAIRS 
OF BVBBY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES, 

Sale op Goodwill— Injunction — The defen- 
dant sold to the plaintiff the goodwill of the 
business of an innkeeper which he was carryiog 
on in London, in this provioce, under the name 
of "MasoQ's Hotel," or " Western Hotel:" 

Heldy [nffirming the decree of the Coart below] 
that the sale of the goodwill implied an obliga- 
tion, eDforcihle in equity, that the defendant 
would not thereafter resume or oarry on the busi- 
ness of an Innkeeper in London, under the name 
of " Mason's Hotel," or «* Western Hotel ;" and 
would not resume or carry on the business of an 
innkeeper, under any name or in any manner 
in the premises in question; 'and would not hold 
out in any way that he was carrying on business 
in continuation of, or succession to the business 
formerly carried on by him under the said names, 
or either of them. 

Held, also, [varying the decree of the Court 
below,] that a covenant in the agreement that 
the Tender should pay $4000 in the event of his 
carrying on business '^as an innkeeper within ten 
years, was void as an undue restraint of tradet 
but did not relieve the vendor from the implied 
obligation involved in the sale of the goodwill." 
Moaaop v. Mason. — [In Appeal.] 18 Grant, 453. 



Will. — Dying without Issue. — A testator 
devised certain real estate io his granddaughter: 
and, in case of her dying without lawful issue, 
he directed the property to be sold by his exo-^ 
cutors ; and from the proceeds of such sales, and 
from such other of his property as might be then 
remaining in their hands, he directed certain 
legacies to be paid, and the remainder to be ap- 
plied at the discretion of his executors to mission- 
ary purposes. 



October, 18T1.] 



LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIL— 151 



Held, that the coDtemplated '< dying without 
issae" was* a dying without issue liTing at the 
granddaughter's death. — ChUholm t. Emery, 
[In Appeal.] 18 Grant, 467. 



ShAipf'8 Deed — Insufficient dbsceiption. 
—A sheriflTs deed described the property con- 
veyed as " about fifteen acres, more or less, being 
the whole of a block or piece of land adjacent to 
the Grand Trunk Railway, being a part of lot 
namber twenty-seven in the first concession of 
South Easthcpe, now in the town of Stratford." 

Held, that this description was insufficient and 
the deed void.— Davtrf^o/iv.^w/y, 18 Grant, 494. 



Voluntary Conveyances' Act (1868). — The 
Voluntary Conveyances' Act (1868) gives effect 
as against subsequent purchasers, to prior volun- 
tary conveyances executed in good faith, and to 
them only ; and a voluntary conveyance to a wife 
for the purpose of protecting property from cred- 
itors was held nut to be good against a subse- 
quent mcrtgjige to a creditur. — Richardson v. 
Anaitage^ 18 Grant. 612. 



Purchase under Mistake — Payment for 
Improtemknts — The rule, that a party in good 
faith making improvements on property which 
he has purchased, will not be disturbed in his 
possession, even if the title prove bad, without 
payment for his improvements, will be enforced 
actively in this Court, as well where the pur- 
chaser is plaintiff as where he is defendant ; and 
that although no action has been brought to 
dispossess him. — Gummerson t. Banting^ 18 
Grant, 616. 



Carrier. — A passenger by a railway had his 
portmanteau pnt into the same carriage with 
him ; at a station he got out for ten minutes, 
and on his return failed to find the carriage, and 
completed his journey in another; the portman- 



teau when found had been robbed. The jury 
found that his negligence had contributed to his 
loss. Held, that the general liability of the com- 
pany was modified by the implied condition that 
the passenger should use reasonable cara — Talley 
V. Oreat Western Railway Co., L. R. 6 C. P. 44.; 
8. c. in Appeal, 7 C. L. J. N. S. 20. 



Contract. ~1. Tho plaintiff agreed to hire 
grass-land of the defendant on the terms of a 
■lease to be signed afterwards. He entered and 
found the land overrun with rabbits. When the 
lease was presented to hira he refused to sign it, 
unless the defendant undertook to destroy them. 
The defendant promised to do so, and the plain- 
tiff signed the lease in its original form. The 
defendant did not destroy the rabbits. Held, 
that the promise was collateral to the lease and 
founded on a good consideration. — Morgan y. 
Oriffilh, L. R. 6 Ex. 70. 



Neglioenge — Bane. — J. deposited certificates 
of railway shares with a banking company who 
collected dividends for a commission. They 
kept the certificates with their own securities in a 
box in the manager's room, of which he had the 
key. The manager sold the shares, and forged J.'s 
name to the transfer. The fraud being discovered, 
J. brought a suit against tho holder of the stock 
and the railway company, in which he obtained 
relief, but no costs. He then brought this claim 
against the bank for the amount of his costs. 
Heldf that the bank was a bailee for reward, and 
had been guilty of negligence, but that the loss 
of the costs was not a natural or ordinary con- 
sequence of the neglect. — Johnslon^s Clairrit L. R. 
6 Ch. 212. 



Building Contract. — A contractor agreed by 
a specified time to do certain work according to 
specifications, subject to certain alterations and 
additions, and to forfeit J£3 for every day after 
that time until completion ; and also, that the 
time for completing any alterations or additions 
should not exceed the specified period unless an 
extension were allowed by the clerk of the works. 
The contractor did not complete within the 
period, but failed to do so on account of altera- ' 
tions ordered. No extension of time had been 
allowed. Held, that the contractor had subjected 
himself to the forfeiture. — Jones v. St, John's 
CoUege^L. R. 6 Q. B. 115. 



Ratification. — Action upon a note purporting 
to be signed by the defendant and J. The defen- 
dant's name had been forged by J. ; the plaintiff 
having threatened criminal proceedings against 
J., the defendant signed the following: **I hold 
myself responsible for a bill of £20 bearing my 
signature and J.'s," &c. Held, (Martin, B., 
dissenting) that the defendant was not liable 
on the note. — Brook y. Hook^ L. R. 6 Ex. 89 ; 
7 C. L. J. N. S. 158. 



Will — 1. Gift by will to **my great-nephew 
Q., and to such other of my nephews and nieces 
as shall be living," &o. Held, that the great- 
nephews and great-nieces were entitled to share 
with the nephews and nieces. — In rs Blower' m 
Trusts. L, R. 11 Eq. 97. 

2. Testator declared that ** the income arising 
from my principal money shall be paid to my wife, 
while unmarried, for the support of herself and 
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the education of mj children ; and at her death, 
or on her marriage, to be divided among them." 
He left bat little cash, bat had a large amount of 
personal property, leaseholds, and freeholds. 
Beldf that all the personal property and lease- 
holds passed by the bequests, but not the free- 
holds.— PricAarrf ▼. Priehard, L. R. 11 Eq. 232; 
7 C. L. J. N.S. 105. 

8. Testatrix gave certain pecuniary legacies 
and a house (which was leasehold), '* and all the 
rest to be diTided " between the daughters of A. 
JETeldy that •* all the rest " included all the other* 
property, real as well as personal — Attree v. 
Attree, L. R. 11 Eq. 280; 7 C. L. J. N. S. 196. 



Husband and Wipe — The defendant's wife, 
without his knowledge, bought of the plaintiff 
goods, such as a gold pencil-case, cigar-case, 
glove- box, scent-bottle, guitar, music, purse, and 
the like, to the value of £20. The defendant was 
a clerk, with a salary of £400 a year. Eeld, 
that the wife's authority to bind her husband ex- 
tended only to contract for things suitable to his 
slyle of living so far as they were within the do- 
mestic department, and that the defendant was 
not liable.— i'At/Zf^^on v. Hayter, L. R. 6 C. P. 88. 



Master and Sbevant. — 1. A clerk of a rail- 
way company gave the plaintiff into custody, upon 
a charge that he attempted to rob the till at a 
station, after the attempt had ceased. Held^ 
that as the clerk was not acting in protection of 
the company's property, he had no implied au- 
thority to give the plaintiff into custody, and that 
the company were not liable for false imprison- 
ment— ^2/en V. London and South Western Rail- 
way Co., L. R. 6 Q. B. 65. 

2. At B. three railway stations were open to one 
another, and the whole area was used as common 
ground by the passengers of all. The plaintiff, 
on his way to the booking-office of another com- 
pany, was standing on the defendants' platform 
waiting for luggage, when a porter of the defen- 
dants' drove a truck laden with luggage so neg- 
ligently that a trunk fell off and injured the 
plaintiff. Held^ that the defendants were liable 
for the misfeasance of their servant, although 
the plaintiff was not a passenger on their line. — 
Tebbutt v! Bristol anU Exeter Railway Co.^ L. R. 
6 Q. B. 73. 



Reoistby Law — Peioeitt — Notice. — Where 
the registered owner of land had parted with 
his interest therein by an unregistered deed, a 
person who afterwards fraudulently took and 
registered a conveyance from such registered 
owner, prior to the Registry Act of 1864, know- 
ing or believing that his grantor had parted 



with his interest, was held not entitled to mm- 
tain his priority over the true owne^, though he 
did not know, or had no correct information, who 
the true owner was. — McLennan v. MeDonaU^ 
18 Grant, 602. 



MAGISTBATES, MCJNICIFAL, 
INSOLVENCY & SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Cbimimal Law. — 1. The prisoners indecently 
exposed their persons in a urinal which was on a 
public foot-path in Hyde Park, and open to the 
public. Heldf that the jury rightly found that 
the urinal was a public place. — Reg, v. Barrit, 
L. R. 1 G. C. 282 

2. Indictment that the prisoner *' knowingly 
and without lawful excuse feloniously " had in 
his possession a die impressed with the resem- 
blance of a sovereign. He ordered two dies of 
a maker, who communicated with the mint and 
received permission to let the prisoner have them, 
which he did. Seld, that there was no evidence 
of lawful excuse, and that the prisoner's inten- 
tion had nothing to do with the offence. — Beg. t. 
Harvey, L. R. 1 C. C. 284. 

8. It was the prisoner's duty as servant of H. 
to pay his workmen ; by fraudulent representa- 
tions of the amount/ due he obtained from his 
master's cashier 2s. 4c?. more than was really 
due, and appropriated it to his own use. Heldt 
that the money delivered to the prisoner.was in 
the constructive possession of his master, and 
that the misappropriation of it was larceny.— 
Reg. V. Cookej L. R. 1 C. C. 295. 

4. The prisoner induced A. to purchase a chain 
from him by a statement that it was fifteen carat 
gold, knowing that the statement was untnie. 
ffeld, that a conviction for obtaining money on 
false pretences was good. — Reg. v. Ardley, L. R 
1 C. C. 301. 



Liability of City for Defective Strebx. 
— The fact that, when a resident of a city was 
injured by a defective way which the city was 
bound to keep In repair, he was driving at a 
*' faster rate than six miles an hour, " in violation 
of a city ordinance, is no bar to his right to re- 
cover damages for such injury, if such driving 
did not in any way contribute to produce it. 

Tlie fact that the jury failed to agree upon the 
answer to the question whether the plaintiff was 
driving at a faster rate than six miles an hoar, 
does not render it reasonably certain that a gen' 
eral verdict for the plaintiff, in such action, is 
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erroneous. — Henry Baker and Wife v. City of 
Portland ; Henry Baker v. Samef 7 C. L. J. N. S. 
270. 



Insolvency. — 1. A trader assigned all his pro- 
perty to the defendant as security for an existing 
debt, and money advanced to pay the debt of 
another creditor who had a valid mortgage upon 
the same property. The trader was afterwards 
adjudged bankrupt on his own petition. Held, 
that the assignment was valid, and not an act of 
bankruptcy. — Lomaz v. Buxton, L. R. 6 C.P. 107. 



2. R. assigned all his property to the plaintiff 
in consideration of a pre-existing debt, and under 
a threat of legal proceedings ; R. did not then 
contemplate bankruptcy, but was hopelessly in- 
solvent, and was afterwards adjudged bankrupt 
on his own petition. Held, that the assignment 
being made under pressure was valid ; and that 
although an act of bankruptcy, yet there was 
no relation back to it, the adjudication being on 
R.'s own petition — Jones v. Harber, L. R. 6 Q. 
B. 77. 



CANADA BEFOBTS. 



ONTARIO, 



CHANCERY. 



BlEHN ^. BlEHN. 

Partition — Charge for imprommtnt. 

A father placed one of his sons in possession of certain 
wild laud, and announced bis intention of giving it to 
him by way of advancement. He died without carrying 
out this intention : meanwhile the son had taken pos- 
Ression, and by his improvements nearly doubled the 
value of the land. 
« Held, that the son was entitled to a charge for his im- 
provements, and to have the land allotted to him in the 
division of his father's estate, provided the present value 
of the land in its unimproved state would not exceed 
his share of the estate. 
In such a case, Qucere, whether the son is not entitled to 
an absolute decree for the land. 

[18 Grant, 497.] 

Examination of witnesses, and hearing at the 
Spring sittings, 1871, at Guelph. 

Mr. Miller for the plaintiff. 

Mr. Fitzgerald, Mr. Bowlby, and Mr. King- ' 
ttone, for defendants. 

Strong, V. C. — This is a snit for the partition 
of the lands of Moses Biehn, who died intestate. 
The only point which arises for decision is one 
respecting the interest of Moses D. Biehn, one 
of the co-heirs, in certain lands in the township 
of Wallace, the legal title to which was in the 
intestate at the time of his death. It is not dis« 
puted by those of the co-heirs who are adult, 
and it has been satisfactorily proved against the 
infant defendants, that the intestate Moses placed 
his son in possession of this property, which W(^s 
then wild land, in 1864, and announced his in- 
tention of giving it to him by way of advance- 
ment, and that since that time the son had lived 



upon the land and made very valuable improve- 
ments upon it, worth nearly double the price of 
the land in its unimproved state. It is further 
proved that .the father was ready to convey the 
land to the son, but died before his intention 
was carried out. Under this state of facts I 
thought that Moses D. Biehn was entitled in 
equity, either to the land itseli or at least to a 
lien for bis expenditure in improving it, but I 
reserved judgment for the purpose of looking 
into the authorities, none having been cited on 
the argument. 

Whilst I have had much doubt as to whether 
Moses D. Biehn is not entitled to a decree de- 
claring him absolutely entitled to the land, I 
think it clear that he is entitled to the lesser 
relief of a charge for hie improvements, upon the 
authority of The Unity Joint Stock Bank v. King, 
25 Beav. 72, the circumstances of that case be- 
ing less strong than those of the present, inas- 
much as there was there wanting any proof of 
an intention, on the part of the father, to confer 
the ownership of the land upon his sons. 

I think I am further justified in deciding that 
in making partition, the two half lots in Wallace 
being the land of which Moses D. Biehn was put 
in possession by his father, should be allotted to 
him, provided the present value of the land in 
its unimproved state does not exceed the value 
of the share of the lands to be divided to which 
Moses D. Biehn is entitled. The decree will 
contain declarations accordingly. 



The same point came subsequently before the 
court in the suit of Hovey v. Ferguson, when the 
following judgment was delivered by 

MowAT, V. C. — As respects the lot claimed 
by James Hovey, the decree will be the same as 
in Biehn v. Biehn, lately decided by my brother 
Strong. I am not sure that the authorities 
would not justify a decree in such cases for the 
land itself, if a decree in the shape which the 
Vice-Chancellor directed* should not happen to 
do full justice to the son. The point was not 
argued there ; at least, no authorities were 
cited. But if a son is entitled to the land itself* 
irrespective of the condition of the father's es- 
tate at the time of his death, I think that, in ^ 
case of an intestacy, it would be most reasona- 
ble that the value of the land without the son's 
improvements should be deducted from his share 
of the estate; and I hope that it will be fpund 
that the court has power to imply a condition of 
that kind in the verbal transaction between the 
father and the son, or that the court may impose 
on the son that eqaity. For the present, I fol- 
low the view which my brother Strong acted 
upon, especially as I gather from James Hovey's' 
answer that such a decree will be sufficient to 
secure to him his farm. - 

The plaintiffs, who are the widow and some 
of the heirs of intestate, claim that this lot 
should be partioned with the other real estate 
of the intestate. James, in his answer, set up 
his claim to the lot; and counsel for one of the 
other defendants, who is in the same interest 
with the plaintiff's, contended that the question 
could not now be decided. The other defend- 
ants in the same interest, as well as the plain- 
tiff's, resisted the contention ; and I am clear 
that it is competent for the court to decide the 
question without a suit by James Hovey, or & 
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TefereDce to the master. It is a matter for the 
discretion of the court. 

I think that the costs (as between party and 
party) of all parties up to decree should be paid 
oat of the estate. In taxing these costs, the 
master will consider whether the costs of and 
incidental to the order made on motion were 
reasonably and properly incurred. No sale took 
place, and I have not before me the materials 
for judging; whether the abortive proceedings 
were justifiable and reasonable. 

I presume the partie:^ are agreed as to the 
proper terms of the decree in other respects, as 
no other question w^s argued before me. 



NO VA SCO TI A, 



SUPREME COURT. 



DoDSON V. Grand Trunk Railway Company. 

Common carriers — Respons^ibility at common late — 
Special contract. 

As the (English) Carrier's Act of 1830 and the Railway 
and Canal Traffic Act uf 1854, have not been adojtted in 
Canada, the responsibility of a conimon carrier here 
rests wholly upon the principle-s of the conimon law. 
and may be so limited by special (lontract tliat he shall 
not be liable, f»ven iti cases of ^ross negligence, miscon- 
duct, or fraud on the part of his servants. 

I Halifax, August 7, 1871.] 

In February, 1858, the plaintiflf imported from 
Montreal, via Partlund, by the defendants* rail- 
'Way, one hundred dressed hogs, under the usual 
shipping papers signed by his agent and by 
the Managing Director of this Company, and 
forming a i<pejial ooatrxct which iij set out in the 
amended writ. Qy the second condition, fresh 
fish, fruit, meat, dressed hogs and poultry or 
other perishable articles, were declared to be 
carried only at the owners' risk; while by the 
16th condition in respect to lire stock, the owner 
undertook all risk of loss, injury, damage and 
other contingencies in loading, unloading, trans- 
portation, conveyance and otherwise, no matter 
how caused. 

On arrival the hogs were found to bo damaged 
to the extent of $488, and the jury found upon 
the trial that the injury was caused by the 
negligence of the defendant's servants, and gave 
a verdict for the plaintiff subject to the opinion 
of the court on all legal objections. 

Son. J. McDonaldy Q. C., for the plaintiff. 

Hon. H. Blanchard, Q. C, for defendants. 

' Sib Wm. Youno, C.J. — There was no imputa- 
tion, as we read the amended counts, nor was 
there any evidence, of wilful wrong, destruction, 
or wanton abuse of the property, but only 
of mismanagement, carelessness, and neglect 
which, in the opinion of the jury, rendered the 
defendants liable : and the court would undoubt- 
edly confirm that finding, unless it should appear 
that the defendants are protected by the terms 
of the special contract 

Upon the pleadings and the evidence that is 
the sole question before us. It is to be decided 
according to the principles of the common law, 
neither the English Carriers Act of 1 1 Geo. 4, & 
1 Wm. 4, nor the Railway and Canal TrafEic Act 
of 1854, being in force in this Province. 

The numerous cases cited upon the argument 
iiave, therefore, only a partial appUoation, and 



will aid 08 chiefly by way of illustration and 
analogy. They are reviewed at much length 
and with singular ability in the case of Peek v. 
North Staffordshire Railway Company^ 10 H. L. 
Cas. 473, decided in 1863. Several of the Com- 
mon Law Judges were called in to assist the 
Lords in that case, and Mr. Justice Blackbarn 
delivered an elaborate opinion, which was en- 
dorsed by Lord Wensleydale (better known as 
Baron Parke), both of theni, as we all know, very 
eminent lawyers. Of the opinions in this leading 
case we will, of course, avail ourselves, as afford- 
ing a sounder Tiew of the decisions, and of higher 
authority than any we could ourselves prepare. 

According to Mr. Justice Story, (Commentaries 
on the Law of Bailments, 6th Ed. sec. 549) ''Com- 
mon carriers cannot by any special agreement 
exempt themselves from all responsibility, bo as 
to evade altogether the salutary policy of theCom- 
mon Law. They cannot, therefore, by a special 
notice, exempt themselves from all responsibility 
in cases of gross negligence and fraud, or, by de- 
manding an exorbitant price, compel the owners 
of the goods to yield to unjust and oppressive 
limitations of their rights. And the carrier will 
be equally liable in case of the fraud or miscon- 
duct of his servants, as he would be in case of 
his own personal fraud or misconduct." Judge 
Blackburn (10 H. L. Cas. 494) argued that the 
weight of authority was in 1832 in favor of this 
view of the law, but he added that the cases de- 
cided in the English Courts between 1832 (i «. two 
years aftar the passage of the Carriers Act, but 
not depending upon it) and the year 1854, estab- 
lished that the doctrine so enounced by Story 
was not law, and ** that a carrier might, by a 
special notice, make a contract limiting his lia- 
bility even in the oases there mentioned, of gross 
negligence, misconduct or fraud on the part of his 
servants;" and the judge held that **the reason 
why the Legislature intervened in the Railway 
and Canal Traffic Act, 1854, was because it 
thought the companies took advantage of those 
decisions (in Story's language) to * evade altoge- 
ther the salutary policy of the Common Law.' " 

It is to be observed, however, while recogniz- , 
ing such power, that the right of making special 
contracts or qualified acceptances by common 
carriers, seems to have been asserted in early 
times. Lord Coke declared it in Southeot^a Cate, 
4 Co. Rep. 84 (Vol. 2 p. 487), where he says 
**that if goods are delivered *to one to be 
delivered over, it is good policy to provide for 
himself in such special manner, for doubt of 
being charged by his general acceptance." See 
also the case of Jlors v. Slue, 1 Ventr. 238. 
This, says Story, is now fully recognized and 
settled beyond any reasonable doubt; and he 
cites a whole array of cases. See also 1 Parsons 
on Contracts, 70&-715. 

In Nicholson v. WiUan, 5 East 612, decided 
long before the paspage of the Carriers Act, Lord 
Ellenborough said that there is no case to be met 
with in the books in which the right of a carrier 
to limit by special contract his own responsibility 
has ever been by express decision denied,— the 
Court *< cannot do otherwise than sustain such 
right, however liable to abuse and productive of 
inconvenience it may be, leaving to the Legisla- 
ture, if it shall think fit, to apply such remedy 
hereafter as the evil may require." It is remark- 
able that just fifty years elapsed after this wise 
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suggestion in the courts before it was adopted in 
Parliament. 

In Carr t. Lancashire j* Yorkshire Railroad 
Company, 7 Ex. 707, decided in 1852, on 
whioh the 16th condition we have cited as to 
life stock is plainly founded, where the jury 
found as a fact that the plaintiff's horse had 
been injared through the gross carelessness of 
the defendants, they had guarded themseWes 
by a notice in these words : " This ticket is 
issued subject to the owner's undertaking all 
risks of couyeyance whatsoever, as the company 
will not be responsible for any injury or damage, 
(howsoever caused) occurring to live stock of any 
description travelling upon the Lancashire and 
Yorkshire Railway, or in their vehicles." The 
finding. of the jury was not complained of, just 
as we approve of the finding of the jury here, 
yet the Court of Exchequer held that this was a 
special contract by which the plaintiff had taken 
upon himself all risk, just as in this case the 
defendants stipulated that the hogs were carried 
"only at the owner's risk" — the only difference 
being in the words "howsoever caused," or **no 
matter how caused" on which we will presently 
remark. "It is not for us," said Baron Parke, 
"to fritter away the true sense and meaning of 
these contracts. * * * If anv inconvenience 
should arise from their being entered into, that 
is not a matter for our interference, but it must 
be left to the Legislature, who may, if they please, 
put a stop to this mode which the carriers have 
adopted of limiting their liability. We are bound 
to construe the words used according to their 
proper meaning ; and according to the true inten> 
tion of the parties as here expressed, I think 
the defendants are not liable." 

This case vas much relied on by the defen- 
dants' counsel, with that of Wilton v. Atlantic Mail 
Sieam Company, 10 C. B. N. S. 453, where the 
same principles were applied to carriers by sea, 
and the company was relieved of liability for 
the negligence of the master, by virtue of a 
special contract which provided that they should 
not be accountable for luggage unless a bill of 
lading had been signed therefor. 

The decisions in favour of railroad companies, 
oalminating in the case from 7 Ex., brought 
down upon them, — to use the strong expression 
of one of the English judges, — the Railway and 
Canal Traffic Act of 1864. 17 & 18 Vic. chap. 
31, by the 7th section of which, " Every such 
company shall be liable for the loss of, or for any 
injury done to live stock or goods, occasioned 
l>y the negligence of their servants, notwith- 
standing any notice, condition, or declaration 
made and given by such company, contrary 
thereto, or in any way limiting such liability 
■^every such notice, condition, and declaration 
being hereby declared to be null and void." 
Then follow five provisos, the first of which 
declares that "Nothing herein contained shall 
be construed to prevent said companies from 
nuaking such conditions in the premises, as shall 
D® adjudged by the court or a judge, before 
^hom any question relating thereto shall be 
tried, to be just and reasonable." 

The fourth proviso declares that ** No special 

contract between such company and any other 

person respecting the forwarding or delivery of 

1^ stock or goods shall be binding upon or 

^ect any saoh party, unless the same be signed 



by him or by the person delivering such animals 
or goods respectively for carriage." This pro- 
viso and the practice under it, have doubtless 
suggested the form of the shipping papers or 
contracts used by the Grand Trunk Railway 
Company. , 

Subsequent to this Act of 1864, the cases have 
mainly turned on the justice and reasonableness' 
of the conditions imposed by railroad companies, 
and the fact that this is to be settled by the 
courts, affords to the public an effective and 
most valuable protection. It U true that the 7th 
section, with its host of provisos, ts not spoken 
of in the most complimentary terms. Lord 
Westbury assails it for its cumbrous language, 
and Mr. Justice Willes calls it "an element of 
confusion." Its true construction, too, has led 
to great variety of opinion. ^t'lU, though sus- 
ceptible of improvement, it has b'on found a 
valuable enactment, and in tho principal case 
from the House of Lords, it will b& instructive 
to review the terms of the condition then iu con- 
troversy, and the opinions it elicited. 

The action was brought for injury done to 
three marble chimney pieces sent by railway, 
and the Company sought to protect themselves- 
by the following condition, "That the company 
shall not be responsible for the lo^s of or injury 
to any marbles, musical instruments, toys, or 
other articles, which from their brittleness, 
fragility, delicacy, or liability to ignition, are 
more than ordinarily hazardous, unless declared 
and insured according to their value." It 
appeared by the evidence that the price of the 
carriage was 66s. stg., per ton. Ten per cent, of 
the value was demanded for insurance, which the 
consignor declined paying and sent the chimney 
pieces uninsured — their value was £210, and the 
injury done to them was estimated at £62. 

To persons who are sometimes astonished at 
the difference of opinions in the courts of justice, 
it may give a curious and useful lesson, to mark 
the variety in this case. It was tried before 
Mr. Justice Erie, who thought the condition 
reasonable and just, and direcred a verdict to. 
be entered for the defendants. Upon argument 
in the Queen's Bench, (I E. B. & E. 968) Lord 
Campbell and Mr. Justice Crompton took the 
opposite view, and judgment was given for 
the plaintiff. This decision was reversed in 
the Exchequer Chamber (lb. 980). by Chief 
Baron Pollock, Mr. Baron Martin, Mr. Justice 
Willes, Mr. Baron Watson, and Mr. Baron 
Channel, the judgment was given for the de- 
fendants, Mr. Justice Williams dissenting. Of 
the judges in the House of Lords, besides some 
of the above called in to assist. Chief Justice 
Cockburn and Mr. Justice Blackburn gave their 
opinions for the plaintiff. So that of these com- 
mon law judges, including two Chief Justices 
and the Chief Baron, it turned out that five were 
in favor of the plaintiff and six for the defen- 
dants. In the House of Lords, the then Lord 
Chancellor (Lord Westbury) after remarking with . 
deference that he could not believe that there 
wa» in the matter itself any very serious 
difficulty, combined with Lords Cran worth and- 
Wensleydale in giving judgment for the plaintiff, 
thus reverting to the original judgment which, 
had been reversed in the Exchequer Chamber ; 
while Lord Chelmsford thought the judgment 
should be for the company. 
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Now as to the eondition itself, whioh is the 
conTerse of the second condition in the case in 
hand, it was remarked that the defendants had 
chosen the very words ased by the Legislatbre 
in the Carriers Act, and that these very words 
were determined in Uinton ▼. Dibdin, 2 Q. B. 
646, to exempt the carrier from liability for 
loss or injury occasioned by gross negligence of 
the carrier's servants. Mr. Justice Crompton 
observed, that he had great difficulty in making 
a refined distinction between a stipulation to be 
free from any loss or injury, and to be free from 
responsibility for any injury or damage, " how- 
ever caused," whioh the Court of Exchequer 
decided in Carr t. The Lancashire j* Yorkshire 
Railroad Company, to include cases of gross 
negligence, *' but," he added, <*I think that a 
oondition that the company shall not be respon* 
Bible for losses (which appears to me to include 
losses by every species of gross negligence,) ought 
not to be held just and reasonable." It is to be 
noted that the judges, who were for the defen- 
dants, did not dis<)ebt in substance from this 
Tiew, but thought that in the true construction 
of the condition, losses occasioned by gross 
negligeace did not come within it 

The court of ultimate appeal, by a majority 
of three to one, forming with the other judges a 
majority of eight to seven of the judicial minds 
employed upon this important case, decided that 
the condition imposed by this company was un- 
reasonable and unjust, and the minority did not 
differ with them as to its essential character. 
Now, this is an inquiry of the highest practical 
importance to ns. This court has now unani- 
mously held that by the law as it obtains in this 
Province, and probably in all the other Provinces 
of the Dominion, there is no law to restrain the 
Grand Trunk Railway Company from exacting 
such terms and imposing such conditions as they 
think fit, in their printed papers which the public 
using the railway must accede to. We give no 
opinion whether the condition in the case in hand 
is reasonable or otherwise; much is to be said 
for, and something against it. But as it is essen- 
tially the same with the condition in Peek w. 
North Staffordshire Railway Company, it is well 
to ponder on the significant words of the Lord 
Chancellor that " the necessary effect of such a 
oontrapt would be, that it would exempt the 
company from responsibility for injury however 
caused, including therefore, gross negligence and 
even fraud or dishonesty on the part of the 
servants of the company; for the condition is 
expressed without any limitation or exception" 
(p. 667). In a passage we have already cited, 
Mr. Justice Blackburn, with the apparent assent 
of the Law Lords, and certainly with that of 
Lord Weosleydale, declared that at common 
law a carrier might by a special notice make a 
<3ontract, (and the Queen's Bench of Ontario has 
decided that there is no distinction between a 
notice and a condition forming a part of a 
special contract*) limiting his responsibility even 
in the cases of gross negligence, misconduct or 
• fraud on the part of servants ! ' 

We are far from thinking that the Grand Trunk 

Railway Company would push its advantages or 

avail itself of the law to such extremes. But 

-as the British North America Act, 1867, in the 

* La Poi-nXe v. The Grand Trunk Railway Cofovpany, 26 
U. C. Q. B. 479^£x)8. L. J. 



91st and 92nd sections declares that exchsiTe 
legislative authority belongs to the Parliament 
of Canada over *' lines of steam or other ships, 
railways, canals, telegraphs, and other works 
and undertakings connecting the Provinces with 
any other or others of the Provinces, or extending 
beyond the limits of the Province," we think it 
right to call the attention of the Dominion 
Government and the Legislature to what we 
conceive to be the actual state of the law upon 
a question so deeply affecting the trade and 
commerce of the country. 

It may be that with a view to their protection, 
Parliament may deem it advisable to enact a law 
for the whole Dominion, founded on the Imperial 
Act of 1864, with such modifications as the ex- 
perience of the mother country and the decisions 
since that period will naturally suggest. 

In the case in hand, we are constrained by the 
authorities to set aside the verdict for the plain- 
tiff, and award the defendants a new trial with 
costs of argument. 

Rule absolute. 

Plaintiff's attorney, Mr. Peter Lynch, 
Defendant's attorney, Mr. J. N. Ritchie. 

[We are indebted to Mr. N. H. Meagher, studenUt-law, 
Halifax, as well for the above report as for others pre- 
viously received. — Eds. L. J.] 
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Thb Quebn v. Whitb. 

Abandoning child whereby life was endangered— Child al- 
lowed by fiUher to revMvn in danger— Misdemeanour— % 
& 25 Vic. c. 100, 8. fS7. 

The prisoner was convicted under section 27 of 24 & 25 
Vic. c. 100, of having unlawfully abandoned and exposed 
a certain infant under the age of two years whereby its 
life was endangered. 

The prisoner and his wife were the parents of the cnila, 
which was about nine months old on the Ist of Septem- 
ber, 1870, the time mentioned in the indictment. They 
had been living apart for three weeks, when the mother 
came to the house of the prisoner at seven o'clock in 
the evening, laid the child down outside the door, and 
called out, " Bill, here's your child ; I can't keep it : I 
am gone." She then went away, and was not seen again 
that night. Shortly afterwards the prisoner came out, 
stepped over the child, and walked away. About ten 
o'clock the prisoner returned, and was told that the child 
was lying outside the house, in the road ; he then reflised 
to take it in. xVbout one a.m. a police constable who 
had been sent for found the child lying in the road, cold 
and stiff ; he took charge of it, and by his care it waa 
restored to animation. At 4.30 a.m. the prisoner ad- 
mitted to the constable that he knew the child was m 
the road. 

Held, that the prisoner was properly convicted. 

[19W. B. 783, C. C.B.] 

Case stated by the Chairman of Quarter Ses- 
sions for the County of Southampton. The pris- 
oner was indicted at the Quarter Sessions for the 
County of Southampton, held at Winchester, on 
the 19th day of October, 1870, under the Aot 
24th and 25th Vic. c. 100, s. 27, for that he did 
on the Ist day of September, 1870, unlawfoUy 
and wilfully expose and abandon a certain child, 
then being under the age of two years, whereby 
the life of the said child was endangered. It 
appeared from the evidence that Emily White 
(the wife of the prisoner) was the mother of the 
child, which was about nine months old at the 
time mentioned in the indictment. On that day 
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she had an interTiew with her husband from 
vhom she had been living apart since the 11th 
of Aagast of the same year, and asked him if 
he intended to give her money or victaals, he 
passed by her without answering, and went into 
his bouse ; this was about 7 p.m. ; his mother 
shut the wicket of the garden and forbade his 
vife from coming in. The wife then went to the 
door of the house, laid the child down close to 
the door, and called out ** Bill, here's your child, 
1 can't keep it, I am gone," she left and was 
Been no more that night. Shortly after the pris- 
oner came out of the house, stepped over the 
child, and went away. About 8.80 two witnesses 
found the child lying in the road outside the 
wicket of the garden, which was a few yards from 
the house door, it was dressed in short clothes 
with nothing on its head ; thjey remained at the 
spot till about 10 p.m. ; when the prisoner oame 
home, they told him that his child was lying in 
the road, his answer was '' it must bide there 
for what he knew and then the nK}ther ought to 
be taken up for the murder of it." Another 
witness Maria Thorn (the mother of the wife) 
deposed also to the fact that about the same time 
in answer to her observation that he ought to 
take the child in, he said *' he should not touch 
it, those that put it there must come and take 
it." She thea went into the house. About 11 
p.m. one of the two witnesses went for a police- 
constable and returned with him to the place 
about 1 a.m., when the chjld was found lying on 
its face in the road with its clothes blown over its 
waist and cold and stiff. The constable took 
charge of it, and by his care it was restored to 
animation. At 4.30 a.m. the constable went to 
the bouse and apked the prisoner if he knew where 
his child was ; he said *^ no." On being asked if 
he knew it was in the road he answered ** yes." 
It appeared that during the time which elapsed 
between the prisoner leaving his house about 
7 p.m. and his return about 10 p.m., he had been 
to the police -constable stationed at Beaulien, 
and told him thst there had been a disturbance 
between him and his wife, and wished him to 
come up and settle it, but he did not say any- 
thing about the child. 

The prisoner's counsel objected that upon these 
facts there was no evidence of abandonment or 
exposure under the Act by the prisoner. 

The Court overruled the objection. The jury 
found the prisoner guilty. 

The question for the Court is, whether the 
prisoner was or was not properly conyioted. 

April 29. — No counsel appeared. 

Cur. adv. vult. 

May 6. — Bovhl, C. J. — We have considered 
this case and are of opinion that the conviction 
was right. Section 27 of 24 & 25 Vic c. 100, 
declares it to be a misdemeanour unlawfully to 
abandon or expose any child under the age of two 
years, whereby the life of the child shall be en* 
dangered. The words are in the alternative, and 
if either abandonment or exposure is proved, the 
offence is complete. The prisoner was the father 
of the child, and was bonnd, not only morally, 
but legally, to provide for and protect it ; he 
was aware that it had been deserted by its mother, 
and the evidence is clear that he had the oppor- 
tunity of taking it nnder his protection. The 
only quettion which we have had to consider is, 
whether there WM any efidenee to go to tJie jury 



of abandonment or exposure by the prisoner, 
whereby the child's life was endangered. I am 
clearly of opinion that upon the facts stated the 
jury not only might, but ought to have convicted. 
The life of the child was in danger. The pris- 
oner must have been well aware that this was 
the case, and his responsibility and duty with 
respect to it were very different from that of a 
stranger. 

Martin, B. — I concur, though at first I felt 
some doubt whether without extending the words 
of the statute beyond their ordinary meaning, 
we could hold that the father, not having the 
actual possession of the child, could be said to 
have abandoned or exposed it. But he was 
legally bound to protect the child, and failed to 
do so, and on the facts I think he did abandon it. 

Bkamwill, B. — I am of the same opinion. 

Channbll, B. — I have been requested by my 
brother Byles, who was present on Saturday last, 
to say that he agrees that the Conviction waa 
right. I also have considered the case and am 
of the same opinion. 

BLACKBtTRN, J. — I thiuk there was evidence 
for the jury that the prisoner abandoned tho 
child. If a stranger to it had been charged with 
the same offence under similar circumstances, I 
think he would have been under no legal obliga- 
ion to protect it, and would have beep entitled 
to an acquittal. There might be a moral duty, 
but it would be one of imperfect obligation, for 
breach of which he could not be convicted. But 
the father was legally bound to protect and main- 
tain his own child, and if he had failed to do so, 
and it had in consequence died, there can be no 
doubt that he would have been guilty of man- 
slaughter. He is bound to protect the child, 
and though no mischief may in fact have happen- 
ed to it, I think that if it was in danger, and he 
wilfully left it in that condition, he abandoned it 
by neglecting a duty, which it is clear that 
physically he was in a position to perform. 

Conviction affirmed. 



CHANCERY. 

JOTCB V. COTTBILL. 

Adm,inUtT(UUm---Mainte'nawx — daim. hy mother. 

Advances made by a mother for the maintenance of a son 
during his minority will be regarded as acts of boanty, 
unless there is evidence of an intention of claiming re* 
payment. 

In order to establish a claim for repayment of money ex- 
pended for maintenance subsequent to majority, a con- 
tract most be shown. 

[19W. R. 1076— V. C.W.I 

This salt, which now oame before the Court 
on farther consideration, was one for the admin- 
istration of the estate of Joseph Cottrell, who 
died intestate in September, 1861, and the ques- 
tion which now arose was whether his mother 
was entitled to claim out of her son's estate a 
sum of £920, which she had expended for his 
maintenance during his minority and after he 
attained twenty-one years of age. 

A suit of Cottrell v. Cottrell, had previously 
been insitated for the administration of the es- 
tate of Samnel Cottrell, the father of the intestata^ 
who had by his will bequeathed a sum of £100 
to each of his children, and a farther sum of 
£1,000 to his son Joseph. The will contained a 
declaration that the legacy Bhoald not be paid ta 
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his son .Toseph antil he attained the age of twenty- 
-eight years, at the diacretion of his guardians, 
bat the interest was directed to be applied for 
bis maintenance and education. Accordingly in 
that suit an inquiry was directed as to who had 
maintained Joseph Cottrell from the date of his 
father's death, and what was proper to be allow- 
ed in that respect, and to what date, and the 
chief clerk certified that Joseph Cottrell had been 
maintained by his mother until his death, and 
£920 was a proper sum to be allowed in respect 
thereof. In the order made on farther consider- 
ation the question was left open. 

In the present suit the claim was again brought 
forward against the estate of Joseph Cottrell. 

B. Russell Roberts stated the case for the opin- 
ion of the Court. 

Dickenson, Q C, and Lake^ for the widow, 
submitted that the finding of the chief clerk, 
which mast be taken to have been made on the 
request of all .parties, was decisive, and that the 
claim must be allowed. They relied upon Bruin 
y. Knolt, 1 Phillips, 672. 

Chapman Barber and Bedwell^ for a brother of 
the intestate, the administrator, contended that 
there was no necessity for the inquiry — no claim 
<iould be made by the mother after she had al- 
lowed her son to receive his legacy, which shp 
might have retained in respect of his maintenance 
during his minority. After he attained twenty- 
one she must show a contract. There was no 
evidence in support of any such contract. 

Langley, for a sister of the intestate, contended 
that the certificate was not binding. If the son 
had been maintained by a stranger to the suit of 
Cottrell V. Cottrell he could not, as a creditor 
against Joseph's estate, be bound by a certificate 
made in a suit when he was not represented on 
the merits, but the question must in this cause be 
tried over ngain. The maintenance was an act 
of kindness and charity, and the claim must be 
•disallowed: Worthington v. M'Craw, 5 W. R. 
124, 23 Beav. 81 ; Grove v. Price, 26 Beav. 105, 
« W. R. Cb. Dig. 84. 

Dickinson, Q. C, in reply. 

WiCKENS, V.C. — The only question in this case 
is, whether there is or is not a debt against the 
estate of Joseph Cottrell, in respect of the sums 
expended for his maintenance by his mother. 
That question resolves itself into two heads ; 
first, with reference to the sums expended during 
his minority for maintenance, and secondly, the 
«ums expended after majority. 

In general I think it may be said that when a 
mother maintains a child, although not under 
any legal liability, she does so under one of three 
'difl'erent views — first, with the intention of after- 
wards claiming the amount as a debt due to her ; 
secondly, as an act of maternal duty, kindness, 
^r bounty, that is, as a gift ; or, thirdly, she may 
make the advance on an intermediate footing, 
that is to say, in the expectation of being re- 
■^jouped out of some fund under the jurisdiction 
of the Court, which it would allow to be so ap- 
plied, although such expen liture had not been 
previously sanctionad by the Court. 

Of course I apprehend that if a mother or any 
<other person confers a gift, intending it as a gift 
at the time, she cannot afterwards, under a 
tshanged state of circumstances, come to this 
'Court and say it was a loan. In the present case 
<he question is, first, did the mother make the 



adyances during the minority with the intention 
of afterwards claiming as a creditor ? I see no 
reason to believe that she did so, and therefore! 
hold in this respect that there was no debt for 
maintenance during the minority. It is probably 
not necessary to consider whether she made these 
advances during minority with the intention of 
afterwards claiming them out of a fund under the 
control of the Court, but in my opinion it is clear 
she did not from what took place after the son 
came of age ; for I cannot conceive stronger in- 
timation of an intention not to claim any repay- 
ment than is manifested by her handing over the 
sura of £1,060 as she did. I take it, therefore, 
as clear for the present purpose that, whether 
these advances were actually intended as bounty 
or not during the minority, there was nothing to 
create a debt. The fund I am now dealing with 
is not under the control of the Court otherwise 
than for the purpose of administration of the in- 
testate's estate, and I am now trying the qaes- 
tion as against tho fund, as a jnry would try the 
question in an action of assumpsit. 

As to what took place after majority, the claim 
has entirely failed. What the mother has to 
show is a contract, and she shows none. I am 
perfectly convinced in nxy own mind that she 
never, daring these six years between the minor- 
ity and the death of Joseph Cottrell, had the 
smallest idea of claiming repayment of anything 
from him. Nothing would have surprised him 
more than if she had intimated such an intention 
to him, and it would probably have caused an 
alteration in their arrangements. She was boand 
to intimate such an intention to him ; but she 
never, as I believe, formed such an intention, 
and certainly never intimated it. 

As to what took place before my predecessor, 
there is a little diflSculty, because some part of 
the case was dealt with in the former suit ; bat 
I do not know that I am technically bound, by 
the finding upon the certificate that the sum was 
proper to be allowed, to hold that that constituted 
it a debt against this estate. Although all the 
parties were present, the precise question before 
me could not have arisen in the former suit, and 
I do not think that the certificate is conclusive 
upon me to hold that there was any debt, and 
being convinced that there was none, I dismiss 
the summons. The claim will be disallowed. 




La Revub Critique. July, 1871. Montreal: 

Dawson Brothers. 

The July number of this quarterly com- 
mences with an extract from the report of the 
Hon. J. H. Gray, on the assimilation of the 
Laws of Ontario, Nova Scotia and New Bruns- 
wick. The writer thus concludes : — 

" The instructions given to me being simpl}' to 
prepare for a commission hereafter to be issued— 
not to recommend or propose any form — ^I bave 
confined my labor solely to pointing out the dif- 
ferences; but there can be no doubt that an 
excellent practical Code of Law, simple in its 
language, easily understood, expeditious and eco- 
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nomlcal in its admlmstratioD, could be formed 
irom a jadicious selection of the best of the laws 
of each of the Provinces by men who were sever- 
ally acquainted with each." 

The advantages to be derived from one uni- 
form system of judicature in all the Provinces 
of the Dominion would be immense, and great 
is the pity that in the Province of Quebec the 
possibility of any assimilation was considered 
too remote even to be alluded to in the British 
North Amef ica Act The Law Reform Com- 
mission recently appointed in this Province 
will do well to* keep in view the final end 
contethplated by that Act in making their 
report 

The industrious pen of Mr. Girouard con- 
tributes a lengthy essay upon the Treaty of 
Washington, looked at, as he says, in a purely 
legal point of view, but at the same time he 
appears to find it difficult to keep clear of its 
political bearing. Whether we agree with 
his conclusions or not, it is without doubt a 
valuable addition to our reading on this impor- 
tant and interesting subject. 

The other articles are Le Droit Constitu- 
tionnel du Canada — An introductory lecture 
to the study of the law — Writs of Prohibition, 
and some others of no special interest in this 
Province. In an article on the Riel-Scott 
affair, the question is discussed as to whether 
the Dominion Government had or has now 
the power to take any legal steps to secure 
the punishment of the murderer Riel. The 
conclusion arrived at is as follows : — 

" For these reasons, it does not appear to me 
that the Dominion Government could have taken, 
or conld now take any legal steps to secure Riel's 
punishment as long as he is abroad, but as there 
is no Statute of Limitations with reference to 
murder, assuredly should he ever come within 
the Dominion, justice will be found to reach him 
and hands to take him." 

This may be comforting to the writer, but 
not to the public, for scoundrels like Riel too 
often go unhung now-a-days to expect such a 
proper ending for him, and the last news from 
Manitoba seems to show how fallacious were 
the hopes of the writer. 



whom it is intended, and will doubtless com- 
mand a ready sale. 

We have for some time past been hoping to 
see something of this kind ; the changes in the 
statute law are so rapid and confusing that 
any aid in keeping track of them will be re- 
ceived with satisfaction. 



An Index of Repealed and Repealing Sta- 
tutes AFFECTING PRINCIPALLY THE PROVINCE 

OF Ontario. By I. N. Winstanley, Barris- 
ter-at-hiw. Toronto : Henry Rowsell, 1871. 

We acknowledge receipt of this Index, which 
-can scarcely £ul to be of great use to those for 



APPOINTMENTS TO OFFICE. 



EXECUTIVE COUNCIL OF ONTARIO. 

THE HON. STEPHEN RICHARDS, to be Secretary 
and Registrar of the Pro\nnce of Ontario, in the room and 
stead of the Hon, M. C. Cameron, resigned. (Gazetted 
29th July, 1871.) 

THE HON. MATTHEW CROOKS CAMERON, to be 

Commissioner of Crown Lands for the Province of Ontario^ 
in the room and stead of the Hon. Stephen Richards, re- 
signed. (Gazetted 29th July, 1871.) 

LAW REFORM COMMISSIONERS. 

THE HON. ADAM WILSON, one of the Judges of 
H.M. Court of Queen's Bench for Ontario. 

THE HON. JOHN WELLINGTON GWYNNE, one of 
the Judges of H.M. Court of Common Pleas for Ontario. 

THE HON. SAMUEL HENRY STRONG, one of tha 
Vice-Chancellors of the Court of Chancery for Ontario. 

HIS HONOR JAMES ROBERT GOWAN, Judge of 
the County Court of the County of Simcoe, and 

CHRISTOPHER SALMON PATTERSON, of Osgoode 
Hall, Barrister-at-luw, Commissioners to inquire into and 
report upon the present jurisdiction of the several Law and 
Equity Courts of Ontario, an^upon the modes of proce- 
dure now adopted in each, anRipon such other matters and 
things therewith connected as are in the comraision more 
fully set forth : — under the name and title of " Law Refonn 
Commissioners." (Gazetted Sept. 23, 1871.) 

COMMISSIONER IN EXTRADITION CASES. 

FRANCOIS CARON, of the Town of Windsor, in the 
Province of Ontario, Esq., to be a Commissioner for the 
purposes contemplated in the Act of the Parliament of 
Canada, 31st Vic. Cap. 94. (Gazetted 7th October, 1871.) 

COUNTY COURT JUDGE. 

RICHARD JOHN FITZGERALD, of Osgoode Hall, 
and of the Town of Picton, in the Province of Ontario, 
Esq., Barrister-at-law, to be Judge of the County Court of 
the County of Prince Edward, in the said Province, in the 
room and stead of David L. Fairfield, Esq., deceased. 
(Gazetted 9th Sept., 1871.) 

STIPENDIARY MAGISTRATE AND REGISTRAR. 

DELEVAN D. VAN NORMAN of the Town of Simcoe. 
Esq., to be Stipendiary Magistrate and Registrar for the 
Territorial District of Thunder Bay, having his office at 
Prince Arthui-'s Landing, in the said district. (Gazetted* 
3rd June, 1871.) 

PATRICK McCURRY, of Osgoods Hall, Esq., Barrister- 
at-law, to be Stipendiary Magistrate and Registrar for the 
District of Pariy Sound, in the room and stead of Jesse 
Wright Rose, Esq., deceased. (Gazetted 9th Sept. 1871.) 

POLICE MAGISTRATE. * 

RICHARD H. HOLLAND, of Osgoode Hall, Esq., 
Barrister-at-law, to be Police Magistrate and Registrar in 
and for the Town of Port Hope. (Gazetted 9th Sept. 1871.) 

MAXWELL W. STRANGE, of the City of Kingston, 
Esq., Barrister-at-law, to be Police Magistrate in and for 
the City of Kingston, in the room and stead of John Creigh> 
ton, Esq., resigned. (Gazetted 8th July, 1871.) 

REGISTRARS. 

STEPHEN BLACKBURN, of the City of London, Esq., 
to be Registrar in and for the West Ri<l)ng of the County 
of Middlesex, having his office in the Village of Gleucoc^ 
in the said County. (Gazetted 22nd July. 1871.) 

THOMAS LAUDER, of the Village of Durham, Esq., 
to be Registrar for the South Riding of the County of Grey. 
having lus office at the Village of Durham, in the said 
County. (Gozfttted 29th July, 1871.) 

WILLIAM TORRANCE HAYS, of the Town of Oodericb, 
Esq., Barrister-at-law, to be Registrar in and for the North 
Biding of the County of Huron. (Gazetted 80th Sept 1871.) 
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SAMUEL ROBB, the elder, of the Town of Stratford, 
Esq., to be Registrar in and for the North Riding of the 
County of Perth, in the place and stead of William Smith, 
Esq., deceased, ((iazetted 30th September, 1871.) 

PATRICK WHELIHAN, of the Town of St. Mary's, 
Esq., to be Registrar in and fi»r the South Riding of the 
County of Perth. (Gazetted 30th September, 1871.) 

JOHN ANDERSON, of the Village of Orange\ille, Esq., 
to be Registrar in and for the North Riding of the County 
of Wellington, (Gazetted 30th September, 1871.) 

DEPUTY CLERK OF THE CROWN, ETC. 

JAMES LINDSAY, of the Village of Dunnville, Esci., 
to be Deputy Clerk of the Crown, and Clerk of the County 
Court of the County of Haldimand, in the room and stead 
of Robert N. Griffith, Esq., deceased. (Gazetted 13th 
May, 1871.) 

CLERK OP THE DISTRICT COURT. 

JAMES BENNETTS, of Bruce Mines, Esq., to be Clerk 
of the District Court of the Provisional Judicial District 
of Algoma, in the room and stead of Henry Pilgrim, Esq., 
resigned. (Gazetted 23rd Stpteraber, 1871.) 

NOTARIES PUBLIC. 

WILLIAM WORTS EVATT, of the Village of Paisley, 
Esq,, Barrister-at-law. EZRA ALBERT BATES, of the 
Village of Arnprior, Gentleman, Attorney-at-law. (Gaz- 
etted ] 3th May, 1871.) 

THOMAS MORPHY, of the Town of Brampton, Gentle- 
man, Attorney-at-law. DUNCAN McGIBBON, of the 
Town of Milton, Gientleman, Attorney-at-law. ROBERT 
W. PARKINSON, of the City of Toronto, Gentleman, At- 
tomey-at law. (Gazetted 20th May, 1871. 

JAMES BISHOP BROWNING, of the Village of Brace- 
bridge, Gentleman, Attorney-at-law. (Gazetted 3rd June, 
1871.) 

FREDERICK COLQUHOUN, of the Village of Waterloo, 
Gentleman^ Attorney-at-law. ALEXANDER FINKLB, 
of the Town of Woodstock, Gentleman, Attorney-at-law. 
FRED. D. VAN NORMAN, of the Town of Brantford, 
Gentleman, Attomey-at-law, JOSEPH JOHN MURPHY, 
of the City of Ottawa, GentloBf n, Att«jmey-at-law. (Gaz- 
etted l8t July, 1871.) ^ 

JOSEPH E. MACDOUGALL, of the City of Toronto, 
Esq. Barrister-at-law. WALTER DUDLEY, of the VUlage 
of Newmarket. Esq., Barrister-at-law. JAS. J. FOY, (i^ 
City of Toronto, Esq., Barrister-ai-law. JOHN ALEX. 
GEMMILL, of the City of Ottawa, Gentleman, Attome}- 
at-law. JOHN SECORD, of the Village of Tilsonburg, 
Gentleman, Attorney-at-law. (Gazetted 8th July, 1871.) 

WILLIAM BELL, of the City of Hamilton, Esq., Bai^ 
rister-at-law. SETH SOPER SMITH, of the Town of 
Port Hope, Esq , Barrister-at-law. WILLIAM H. MOORE, 
of the Town of Peterboro', Gentleman, Attomey-at-law. 
JOSEPH GODARD HALL, of the Town of Port Hope, 
Gentleman, Attomey-at-law. (Gazetted 15th July, 1871. 

WM. ALEX. HAMILTON DUFF, of the City of Ham- 
ilton, Gentleman, Attomey-at-law. (Gazetted 22nd July, 
1871. 

JAMES H. MACDONALD, of the City of Toronto, Esq., 
Barrister-at-law. WM.GLENHOLME FALCONBRIDGE, 
of the City of Toronto, Esq., Barrister-at-law. (Gazetted 
2»th July, 1871.) 

WILLIAM H. BILLINGS, of the Town of Whitby. 
Gentleman, Attomey-at-law. (Gazetted 26th Aug. 1871.) 

ARCHIBALD HENRY MACDONALD, of the Town of 
Guelph, Esq., Barrister-at-law. FREDERICK JOHN 
FRENCH, of the Town of Presoott, Esq., Barrister-at-law. 
DANIEL WADE, of the Town of Pembroke, Esq., Bar- 
rister-at-law. DAVID BROWN ROBERTSON, of the 
Town of BelleVille, Esq., Barrister-at-law. WILLIAM J. 
HANNAH, of the City of Toronto, Esq., Barristor-at-Iaw. 
THOMAS JAMES WILSON, of the Village of Parkhill, 
Gentleman, Attoraey-at-hiw. NORMAN FITZHERBERT 
PATERSON, of the Village of Beavcrton, Gentleman, At- 
tomey-at-law. RODERICK STEPHEN ROBLIN, of the 
Town of Picton, Gentleman, Attomey-at-law. (Gazetted 
9th September, 1871. 

ROBERT THOMPSON LIVINGSTONE, of the Town 
of Simcoe, Esq., Barrister-at-law. JAMES F. MAC- 
DONALD, of the Town of Ingersoll, Esq., Barrister-air 
law. PETER PRANK WALffiBR, of the Town of God- 
erich. Gentleman, Attomey-at-law. JAMES FLETCHEU» 
of the Town of Brampton, Gentleman, Attoraey-at-law. 
(Gazetted 16th September, 1871.) 

DAVID LYNCH SCOTT, of the Town of Brampton, 
Esq., Barristerat-law. WILLIAM HENRY FULLER, 
of tiie Ci^of Kingston, Esq., Barrister-at-law. WALTER 
SCOTT WILLIAJCS, of the Town of Napanee, Gentleman, 
Attomey-at-law. ANGUS BELL, of the Village of Sing- 
h«mpton. Gentleman. (Gtausetted 23rd September, 1871.) 



NEIL M. MONRO, of the Village of Fergas, Esq,, Bar- 
rister-at-law. MARK SCANLOI^ of the Village of Brad- 
ford, Gentleman. Attoraey-at-law. (Gazetted Oct. 7, 1871.) 

HENRY JOSEPH LARKIN, of the City of Toronto, 
Esq., Barrister-at-law. (Gazetted 14th October, 1871.) 

JOHN WILLIAM DOUGLAS, of the Town of Perth, 
Esq., Barrister-at-law. (Gazetted 21st October, 1871.) 

JOHN KENNEDY, of the VUlage of Mount Foreai 
Gentleman, Attortiey-at-law. (Gazetted 21st Oct., 1871.) 

ASSOCIATE CORONERS. 

SIDNEY WILLIAM CLEGG, of the VUlage of Apsley, 
Esquire, M. D. ; within and for the County of Peterborough 
(Gazetted 6th May, 1871.) 

JAMES HAYES, of the Town of Simcoe, Esquire, M.D.; 
within and for the Co. of Norfolk. (Gazetted May 6, 1871.) 

JOHN M. FOWLER, of the Village of Burford, Esquire, 
M. D. ; within and for the County of Brant (Gazetted 27tli 
May, 1871.) 

JOHN MEARNS, of the VUlage of Petrolea, Esquire, 
M.D.; within and for the County of Lambton. {Gazetted 
3rd June, 1871.) 

DANIEL J. M. HAGARTY, of the City of London, 
Esquire, M.D.; within and for the County of Middlesex. 
(Gazetted June 10, 1870.) 

DAVID MITCHELL, of the Vfllage of Constance, Esq., 
M.D.; within and for the County of Huron. (Gazetted 
June 24, 1871.) 

WILLIAM S. CHRISTOE, of the Township of Artemena, 
Esquire, M.D. ; withiL. and for the County of Grey. (Qaze^ 
ted July 22, 1871.) 

JOHN KELLY, of the Village of Little Britam. Esquire, 
M.D.; within and for the County of Victoria. (Gazetted 
July 22, 1871.) 

WILLIAM LUMLEY, of the ViUage of Glencoe, Esquire. 
M. D. ; within and for the Coun^ty of Middlesex. (Gazetted 
July 22, 1871.) 

EDWARD LOUIS ATKINSON, of the ViUage of Gm- 
noque. Esquire, M.D.; within and for the County of Greu- 
ville. (Gazetted August 3, 1871.) 

JOHN GODKIN GILES, of the VUlage of Farmersville, 
Esq., M.D.; within and for the United Counties of Leeds 
and GrenviUe. (Gazetted 26th August, 1871.) 

WILLIAM C. LUNDY, of the Town of Amherstburg, 
Esq., M. D. ; within and for the Count}- of Essex. (Gazett- 
ed 26th August, 1871.) 

ALBERT WILLIAM SOVEREEN, of the VUlage of 
Fredericksburvh, Esq., M.D.; within and for the County 
of Norfolk. (Gazetted 16th September, 1871.) 

HENRY JOSEPH MURPHY, of the Town of Chatham, 
Esq., M. D.; within and for the County of Kent. (Gazetted 
16th September, 1871.) 

ABRAHAM PRATT, of the City of Ottawa, Esq.; 
within and for the county of Carleton. (Gazetted 23rd 
September, 1871.) 

BRINSLEY MARCIUS WALTON, of theVmage of Wcst- 
meath, Esq., M.D.; within and for the County of Renfrew. 
(Gazetted 30th Septembei;, 1871.) 

JACOB GILBERT TERRYBERRY, of the VUh«c of 
Burford, Esq , M. D. ; within and for tiie County of Oxford. 
(Gazetted 21st Out. 1871.) 



QniTi a sensation was created in the English 
parliament a couple of weeks ago bj a motion 
to exclude all lawyers from the house who had 
been elected for counties. This motion was 
founded on Act of Edward III , passed just 600 
years ago, and which some industrious antiquary 
had exhumed. The reason for its passage was 
declared to be that these <* men of law who fol- 
low divers businesses in the king's courts on be- 
, half of private persons, with whom they are, do 
procure and cause to be brought into parliament 
sundry petitions in the n^me of the commons 
which in nowise relate to them, but only the 
private persons with whom they are engaged/^ 
The lawyers directly declared the act repealed, 
on the authority of Lord Coke, and the Attorney* 
General was of the same opinion. But the fHends 
of the motion would not Uias be put down, and 
a lengthy debate was the result.— •ii/^ony Law 
JoumaL 
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DIARY FOR NOVEMBER. 



1. Wod. All Saints' Day. Clerks of Local Municipalities 
to make out rolls of lands of non-residents 
whose names are not on assessment rolls. 

SSnd Sunday after Trinity, 

gSrd Sunday after Trinity. 

Examination of Law Students for call, with 
Honors. Last day for service for Co. Court 

Examination of Law Students for call to the Bar. 

Exam, of Articled Clerks for certificate of fitness. 

2Uh Sunday after Trinity. 

Mich. Terra begins. Articled Clerks and Law 
Students to file certificates with Secretary of 
Law Society. 

Exam, of Law Students for Scholarships. 

Inter-Exam, of Law Students and Artie. Clerks. 

Paper Day, Q. B. New Trial Day, C. P. 

Paper Day, C. P. New Trial Day, Q. B. 

g5th Sunday after Trinity. 

Paper Day, Q. B. New Trial Day, C. P. Last 
day for declaring in County Court. 

Paper Day, C. P. New Trial Day, Q. B. 

Paper Day, Q. B. New Tria' Day, C. P. Last 
day for setting down ai.d gluing notice of re- 
hearing. 
30. Thur. SL Andrew. Paper Day, C. P. Open Day, Q.B. 



ibe ^0al €mti^' 



5. 


SUN. 


12. 


SUN. 


16. 


Ttur. 


17. 


Fri. 


18. 


Sat 


19. 


SUN. 


20. 


Mu]|. 


21. 


Tues. 


23. 


Thur. 


24 Fri. 


25. 


Sat 


26. 


SUN. 


27. 


Mon. 


2S. 


Tues. 


29. 


Wed. 




AND 

MUNICIPAL GAZETTE. 

NOVEMBER, 1871. 

MEETING OF THE COUNTY JUDGES. 

The receQt meetiog of the County Judges, 
in Toronto, was, we understand, yery nume- 
rously attended. It was purely a private one, 
and properly so, because the subjects discussed 
did not necessarily require publication in the 
public press. 

The isolated position of County Judges is 
not without disadvantage to the Local Bench ; 
indeed, one of the greatest advantages in 
centraUzation of Courts is the opportunity 
which the Judges have, as in the case of the 
Judges of our Superior Courts, of almost daily 
conference and intercommunication. 
• The result of the meeting cannot fail to be 
of profit to all who attended it, for we have 
been informed that the time was improved in 
discussing subjects of common interest, for 
instance, the administration of the Attorney- 
General's Act for the speedy trial of criminals 
before the County Judge — the practice in the 
County Judges'Criminal Courts — the Division 
Court procedure — Jurisdiction under the Mu- 
nicipal and Assessment Acts — Appeals to the 
Sessions, &c The Judges no doubt found 
interchange of thought in the matters discussed 
very advantageous and eminently calculated 
to secure uniformity of procedure and prevent 
that diversity of practice which to some ex- 



tent prevails. The conc'irrent testimony was 
strongly in favor of the County Judges' Crimi- 
nal Courts as a most beneficial and economical 
method of disposing of criminal charges ; and 
it would appear that all over Ontario prisoners 
have largely availed themselves of the privi- 
lege (we think we may so call it) of being 
promptly tried by a Judge. 
• There was one point discussed and deter- 
mined which we have particular pleasure in 
noticing, though some possibly may not see 
the importance of it After being canvassed 
in the meeting, a very decided majority pro- 
nounced in favor of the practice of the Judges 
wearing the gown in the Division Courts. 
Those who had not done so hitherto deter- 
mined to wear the gown hereafter, and very 
properly so, for there would be little use in 
taking a collective expression upon such mat- 
ters, if, after discussion, the views of the 
majority did not prevail. Besides, the practice 
is right in itself, and emphatically so since it 
has been decided by the Queen's Bench in Be 
Allen^ that only professional men have the 
right to be heard as advocates in Division 
Courts. The readers of the Law Journal will 
remember that from the fir^t, and persistently, 
we have advocated the practice of wearing the 
gown ; and although the gentlemen who did 
not do so were evidently not persuaded by our 
argument, they have had the good taste, and, 
we will venture to add, the good judgment, to 
fall in with the resolution of the collective 
body of their ovvn order. 

We understand the Judges are to meet an- 
nually for the purpose of mutual conference, 
assistance and advice, in order to promote 
uniformity of practice and to increase their 
public usefulness — the fourth Tuesday in June 
being the time appointed, the place, Toronto. 
We are decidedly of opinion that a more praise- 
worthy step could not have been taken, and 
hope that all the County Judges in the Pro- 
vince, without exception, will so arrange their 
appointments as to enable them to attend the 
annual gathering. 



The Chief Justice of the Court of Appeal 
sits in the Court of Queen's Bench this term, 
in place of Chief Justice Richards. Whilst 
regretting that the state of health of the latter 
is such as to render necessary a cessation 
from work, all on the other hand were pleased 
to see the former again '* in harness," looking 
so well and vigorous after his partial rest 
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SWEARING. 

[OOMMUNIOATED.] 

CCorUinued fron p. IAS J 

So much for the mere form, which philoso- 
phy and reason concur in asserting to be 
immaterial to the efficacy of an oath. '^ Forma 
jusjurandi,'* writes Grotius, "yerbis differt: 
re convenit," and on a far greater authority^ 
that of the Saviour: **Who swears by the 
temple, swears by the God who inhabits it" 
** All that is necessary to an oath is an i^peal 
to Ihe Supreme Being, as thinking him the 
rewarder of truth and avenger of fitlsehood," 
said Lord Hardwicke, in his famous judgment 
in Omichund v. BarJcer^ 1 Atk. 21, 48; Willes, 
535, 545, and he goes on to quote Dr. Tillotson; 
^* As for the ceremonies in use among us in the 
taking of oaths, they are not found in Scrip- 
ture, for this was always matter of liberty, and 
several nations have used several rites and 
ceremonies in their oaths." We commend to 
all magistrates whose strict Protestantism may 
possibly obscure their mental vision, these 
closing words of the great Chancellor : " This 
course (t. d., administering such oaths as are 
agreeable to the religious notions of ^e person 
taking them) does not in the slightest degree 
affect the conscience of the persons adminis- 
tering the oath, and U no adoption ly them of 
the religion cynformed to hy one of ite v^ta- 



>» 



rie$. 

In the same way does the learned Puffendorf 
explain the nature of an oath : " WhateVeir 
name you give it, it is quite certain that an 
oath proceeds from tiie £uth and conviction 
of the swearer, and it is useless unless one 
believe that the God whom he invokes is able 
to punish him for perjury:" 8 Pufl£ lib. 4^ 
cap. 2, sec 4; Bynkershoek Oba Jar. Rom. 
lib. 6, cap. 2. And finally, the dictum of 
Heineccins, on the Paudicts, exactly meets the 
London case : '^ Since it is a religions asseve- 
ration, it is quite clear that the oath should be 
made conformable to each man's rdigious 
belief:" Hein. ad Pand. p. 3, ss. 18, 15. 

In England, in earlier times, before she had 
widely extended her empire and her inter- 
course with the outer world, few cases would 
have been likely to arise in which it was neces- 
sary to consider the admissibility of the testi- 
mony of an alien or an infideL The Jews were 
almost the only persons in the kingdom who 
could neither be commanded nor permitted to 
take the oath prescribed for Chiistiatis. Their 
case, accordingly, seems always to be had in 



view by the old jurists who turn their reflec- 
tions to the matter. Yet we are told that 
no private cause requiring the evidence of a 
Jew arose before the Restoration. The Jews 
were banished from England in the IStb year 
of Edward I., and they began to return during 
the protectorate of Cromwell, having, indeed, 
previously sent over some influential men of 

their race to discover if Oliver were the 

• 

Uessiah. Hale, observing on the inconveni- 
ence that might often be experienced in cases 
of foreign contracts, most of which were trans- 
acted by Jewish brokers, distinctly laid down 
that the regular oath might be dispensed with 
in cases of necessity, and that an oath on the 
books of Moses should be accepted He far- 
ther pointed out that the oaths of idolatrous 
infidels were admitted in many countries, and 
in Spain particularly, special laws of relief 
touching them were enacted. 

The reported cases, in which Jews, Turkf, 
infidels or heretics were accepted as witnesses, 
are few: it is impossible to say in how many 
they were rejected. The probability is, that 
in those times, when religion was tainted with 
bigotry, and non-conformity was looked upon 
as a crime, the opinion of most men was that 
of Lord Coke, who, narrowly defining an oath 
(derived from Sax. Both) to be '* an affirma- 
tion or denial by any OTmstian,^^ insists that 
" a new oath cannot be imposed on any suh- 
ject without authority of Parliament, but the 
giving of every oath must be warranted by 
Act of Parliament" And again : " None can 
examine \ntnesses in a new manner, or give 
an oath in a new case, without an Act of Par- 
liament" (Coke, 2nd Inst 479.) We may 
draw conclusions not over-flattering to the 
liberality of otnr ancestors from the preamble 
to the statute 7 & ^ Wrii. HI. cap. «4, for the 
relief of Quakers and Separatists, whidi recites 
that "They (the Quakers, &c) were frequently 
imprisoned and their estates seqtrestiered by 
prbcessof contempt, issuing out of such Courts, 
to the ruin of themselves and families." 

But the unjust and irrational theory, that 
in courts of justice no man should be thought 
capable of speakings the truth who did not go 
through a certain ceremony prescribed by 
an English statute, was forever cast down by 
ihe dedsion in Omichund v. BarJser, The 
question there was whether the depositfons of 
two gentlemen, subjects of the Great Moguls 
rejoicing in the musical names of Ramkisscn- 
seat and Ramchumecooberage respectively, 
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could be read in evidence. Their testimony 
had been taken in India by commission, 
granted, on application, by the Chancellor, 
and had been sworn to in the way peculiar to 
the Gentoo religion. The objection to the 
evidence was taken on behalf of the defeh- 
dant, by that very Atkyns who reports j;he 
case, and upon whom, as Lord Hardwick^*g 
reporter, is rejected some of the lustre which 
surrounds the memory of that great Judge. 
For the plaintiff, and against the objection, 
were Sir Dudley Ryder, then Attorney-General 
and afterwards Chief Justicoi, and'lfr. SoHcitor- 
General Murray, better known to posterity by 
the distinguished name of Lord -Mahsfield. 

The arguments of counsel and the deRHiioik 'of 
the Chancellor and the common^aw Jitd^^i^ 
whose authority he called to hid 4sslstia;iaGe, 
are full of learning and wisdom, l^e opinion 
of Lord Coke, mentioned above^ and chicAy 
relied upon by the defendant^ was ovemiied, 
and a doubt discreditable to the law of JE)n]gMd 
was set at rest The views of Lord Hardwlcke 
have been in part given above. In the case of 
Atc7u9on V. Everitt^ Cowp. 889 ; Lord Mand- 
field thus alluded to that decision: **It has 
been truly said that since the tose of Omic^Tiund 
V. BarJcer (and another case of great authority 
determined since) the nature of an appeal to 
heaven, which ought to be viewed as a full 
sanction to evidence, has been more fully 
understood. I there argued, and the Judges 
in delivering their opinions agreed, that upon 
the principles of the common law there is no 
particular form essential to an oath to be taken 
by a witness. But as the purpose of it is 
to bind his conscience, every man of every 
religion should be bound by that fiyrm which 
be himself thinks would bind his conscience 
most" These great opinions were at length 
adopted by the Legislature, and embodied in 
Imp. Stat 1 & 2 Vic. cap. 105, which enacts 
that an oath, to be binding, must be adminis- 
tered according to the forms and ceremonies 
which the witness declares obligatory on 
himself. 

Since, then, it was long ago established that 
our common law, in respect of evidence, is not 
more barbarous than the laws of antiquity, a 
magistrate need have no hesitation in accepting 
a witness not entirely orthodox, whether he 
calls for the Koran or smashes a saucer. In 
the case of the priest and the Douay Bible, it 
is surely not sophistical to say that the form 
of the oath would not have been violated if he 



had been permitted to exercise his own discre- 
tion. The oath is to be taken " by touching 
the holy Gospels. '^ Since neither the *' autho- 
rized version," nor the translation of the 
Douay College, profess to present the exact 
originals, the occasional difference of an idiom 
or a reading will not deprive the one of the 
sacredness necessary to confirm an oath, which 
the other possesses. The priest's candour jn 
declaring his scruples is commendable ; but 
the whole circumstance suggests an unpleasant 
reflection. Amongst the great number of wit- 
nesses who kiss the Protestant Bible in our 
c(mHs, there janust be many of the Romish 
faith. How ihahy, unprincipled or fanatic, 
untroubled by the scruples which affected the 
cdtsbience of the London priest, make Ihe 
sdppbsed necessity of conforming to a cere- 
nfoh^ Viiich ignorance and superstition whis- 
per is not binding, a convenient 'excuse for 
pequry ? 

SELECTIONS. 



THE ELECTION LAWS.* 

The coming year of 1872 will be one ot 
much importance to the Dominion. The first 
Parliament will have closed its career, and the 
people will be called upon to choose those to 
whom they desire the public affairs shall be 
entrusted. The machinery of government 
applicable t(Mk large confederation having been 
devised and set up by the Parliament which 
shall have passed away, the approval or con- 
demnation of \i% acts must be submitted to 
those from whom, under our English c6n8titu- 
tioB, the power emanates. No nniibrmity in 
the mode of selecting the representatives to 
the House of Commons having been agreed 
upon by Parliament, the selection will )^ left 
to each Province, to be made according to its 
own laws. By an Act passed at the last session 
of the Dominion Parliament, 84 Via c 20, en- 
tituled "The Interim Parliamentary Elections 
Act, 1871," and to be in force for two years 
only firom the time of its passing, section 2, it 
is declared: "The laws in force in the several 
Provinces of Canada, Nova Scotia and New 
Brunswick, at the time of the Union on the 
1st of July, 1867, relative to the following 
matters, that is to say, the qualifications and 
disqualifications of persons to be elected or to 
sit or vote as members of the Legislative 
Assembly, or House of Assembly, in tfie said 
several Provinces respectively ; the voters at 
elections of such members; the oath to be 

• We repxlnt this article, from La Etou* CriUqM. ai 
intereflthLz at the present time, and as it giyes information 
as to the law on ue subject in tiie sister Provinces. We 
have not, however, examined it with tiie view of seeing 
how ftr the writer Sb correct in his statement of the law in 
tUa FtoTinfic^Eos. L. C. G. 
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taken by voters; the powers and duties of 
Returning Officers ; and generally the proceed- 
ings at and incident to such elections, shall be 
provided by the British North America Act, 
1867, continue to apply respectively to elec- 
tions of members to serve in the House of 
Commons for the Provinces of Ontario, Quebec, 
Nova Scotia and New Brunswick." There are 
certain exceptions, as to the polling in Ontario 
and Quebec lasting only for one day, and that 
the qualification of voters in Ontario shall be 
such as was by law in force on the 23rd of 
January, 1869 ; and a provision that the 
revisers in Nova Scotia shall add to the list 
of voters the names of such Dominion officials 
and employees as would have been qualified 
to vote under the laws in force in that Pro- 
vince on the 1st of July, 1867, but who may 
have been disqualified by act of the Legislature 
of that Province passed since that day. There 
are also provisions respecting Quebec, British 
Colutnbia and Manitoba, and on some other 
points, but not of a bcfir 'mi^ necessary to be 
observed upon in this rr-i'-le. 

Without commentiii-r upon the propriety or 
impropriety of haying ihc same House com- 
posed of representative- cliosL-n under different 
laws, with different statutory qualifications, 
and elected in different ways, it is sufficient to 
say that Parliament in its wisdom thought 
proper to prefer such a course, leaving to the 
House hereafter to be chosen to determine 
whether the continuance of such a course 
shall be prudent for the future or not. The 
important questions of the qualifications of 
the candidates, of the nature and extent of the 
franchise, and of the mode of election, whether 
by ballot and simultaneous polling or not, will 
no doubt form during the discussions preced- 
ing, and the canvas pending the elections, the 
subject of many and exciting arguments. 

Assuming that all are desirous of doing 
what is best for the country, it may be useful 
to compare the existing laws, and thus by con- 
trast enahle the people of all the Provinces to 
select from the legislation of each that which 
may be deemed best, not simply in theory but 
in practical working. For this purpose, it is 
proposed briefly to point out the salient fea- 
tures of the Election laws in the three Pro- 
vinces of Ontario, New Brunswick and Nova 
Scotia (Quebec is not touched upon), and with 
reference to both British Columbia and Mani- 
toba, it is manifest, a little time must be 
allowed to those two Provinces to develope 
their own systems. 

In the three Provinces referred to, the Elec- 
tion laws differ very materially, both as to the 
qualification of the electors and the candidates, 
the mode and time of voting, and the restric- 
tions inKposed upon the exercise of the fran- 
chise. 

First, as to the qualification of the voters: 

In Ontario^ every male person 21 years of 
age, a British subject by birth or naturaliza- 
tion, not coming under any legal disqualifica- 
tion, duly entered on the last revised and cer- 
tified list of voters, being actually and hona 



fide the gOwner, tenant or occupant of real 
property of the value hereinafter mentioned, 
and being entered in the last revised assess- 
ment roll for any city, town or village, as such 
owner, tenant or occupant of such real pro- 
perty, namely : 
In Cities, of the actual value of . . . . $400 
In Towns " " .... 300 

Ir Incorporated Villages, *' 200 

In Townships - " 200 

shall be entitled to vote at elections for mem- 
bers for the Legislative Assembly. 

Joint owners or occupiers of real property 
rated at an amount sufficient, if equally 
divided between them, to give a qualification 
to each, shall each be deemeid rated within the 
Act ; otherwise, none of them shall be deemed 
80 rated. 

"Owner" means in his own right, or in 
right of his wife, of an estate for life, or any 
greater estate. 

" Occupant," honajide in possession, either 
in his own right or in right of his wife (other- 
wise than as owner or tenant), and enjoying 
revenues and profits therefrom to his own use. 
" Tenant " shall include persons who, in- 
stead of paying rent in money, pay in kind 
any portion of the produce of such property. 

In I^ovaSeotiOy every male subject by birth 
or naturalization, 21 years of age, not disqua- 
lified by law, assessed* on the last revised 
assessment roll, in respect of real estate to the 
value of $150, or in respect of personal estate, 
or of real and personal together, of the yalue 
of $300, shall be entitled to vote. 

Also, when a firm is assessed in respect of 
property sufficient to give each member a 
qualification, the names of the several persons 
comprising such firm shall be inserted in the 
list, but no member of a corporate body shall 
be entitled to vote or be entered on the list in 
respect of corporate property. 

Also, when real property has been assessed 
as the estate of any person deceased, or as the 
estate of a firm, or as the estate of any person 
and son or sons, the heirs of the deceased in 
actual occupation at the time of the assess- 
ment, the persons who were partners of the 
firm at the time of the assessment, and the 
sons in actual occupation at the time of the 
assessment, shall be entitled to vote, as if their 
names had been specifically mentioned in the 
assessment, on taking an oath, if required, in 
accordance with the facts coming within the 
separate classification of the above provisions. 

In 27'ew Brunswick, every male person 21 
years of age, a British subject, not under any 
legal incapacity, assessed for the year for which 
the Registry is made up — in respect of real 
estate to $100, or personal property, or personal 
and real, amounting to $400, or on an annual 
income of $400 — shall be entitled to vote. 

Thus, in both Nova Scotia and New Bruns- 
wick the franchise is more extended than in 
Ontario. In Ontario it still savours of the 
real estate. In New Brunswick and Nova 
Scotia it is based upon personal estate, per u^ 
as well as real estate. 



November, 1871.1 LOCAL COURTS' & MUNICIPAL GAZETTE. 



[Vol. VIL—lGo 



In Ontario^ certain persons are forbidden to 
exercise the franchise, whether qualified or 
notf namely, Judges of the Supreme Courts, 
of County Courts, Recorders of cities, officers 
of the Customs of the Dominion, Clerks of tlie 
Pej^ce, County Attorneys, Registrars, Sheriffs, 
Deputy Sheriffs, Deputy Clerks of the Crown, 
Agents for the sale of Crown lands. Postmas- 
ters in cities and towns, and Excise Officers, 
under a penalty of $2,000, and their votes 
being declared void. 

Again: no Returning Officer, Deputy Re- 
turning Officer, Election Clerk or Poll Clerk, 
and no person who at any time, either during 
the election or before the election, is or^has 
been employed in the said election, or in refer- 
ence thereto, or for the purpose of forwarding 
the same, by any candidate, or by any person 
whomsoever, as counsel, agent, attorney or 
clerk, at any polling place at any such election, 
or in any other capacity whatever, and who 
has received, or expects to receive, either 
before, during or after the said electiop, from 
any d^ndidate, or from any person whomso- 
ever, for acting in any such capacity as afore- 
said, any sum of money, fee, office, place or 
employment, or any promise, pledge or security 
whatever therefor, shall be entitled to vote at 
any election. 

No woman shall be entitled to vote at any 
election. 

In New Brunswick and Nova Scotia^ there 
is no restriction as to the exercise of the fran- 
chise by persons who are duly qualified. On 
the contrary, express provisions are made to 
enable presiding officers, poll clerks, candidates 
and their agents, when acting in the discharge 
of their various duties connected with the 
election, to poll their votes in districts where 
otherwise, but for such provisions, they would 
not be entitled to vote. 

As to the Qualification of Candidates. 

In Nova Scotia, the candidate must possess 
the qualification requisite for an elector, or 
shall have a legal or an equitable freehold 
estate in possession, of the clear yearly value 
of eight dollars. 

In New Brunswichy the candidate must be 
a male British subject, 21 years of age, and 
for six months previous to the teste of the writ 
of election have been legally seised as of free- 
hold for his own use of land in the Province 
of the value of £300, over and above all in- 
cumbrances charged thereon. 

In Ontario, by the Act of 1869, 83 Vic. c. 4, 
passed to amend the Act of the previous ses- 
sion, entitled, K^ An Act respecting Elections 
of Members of the Legislative Assembly" 
(the 32 Vic c. 21), it is enacted, " That from 
and after the passing of that Act, no quali- 
fication in real estate should be required of 
any candidate for a seat in the Legislative 
Assembly of Ontario ; any statute or law to 
the contrary notwithstanding, and every such 
last mentioned statute and law is hereby re- 
pealedy 

Neither the said 32 Vic. c 21, nor the pre- 



ceding Acts of the same session, caps. 3 & 4, 
defining the privileges, immunities and powers 
of the Legislative Assembly, and for securing 
the independence of Parliament, point out 
what shall be the qualifications of a candidate, 
and the previous Acts in the Consolidated 
Statutes on the subject have been repealed. 

By the 23rd section of 32 Vic. c. 21, 1868-9. 
the electors present on nomination day are to 
i^ame the person or persons whom they wish 
to choose to represent them in the Legislative 
Assembly. There is no restriction, as in Nova 
Scotia, that a candidate must have the qualifi- 
cation of an elector, which, among others, is 
that he shall be a male subject by birth or 
naturalization, or, as in New Brunswick, spe- 
cifically, that be must be a "male British 
subject." 

In the Ontario Act, 32 Vic. cap. 21, sec. 4, it 
enacts : " No woman shall be entitled to vote," 
but there is no restriction in the 23rd section 
as to the sex of the person or persons whom 
the electors shall choose to represent them in 
the Legislative Assembly, nor is there any 
clause in the two Acts, caps. 3 & 4, above 
referred to, from which any such restrictiog 
can be inferred. The 61st section of 32 Vic. 
cap. 21, declares, "That no candidate shall, 
with intent to promote Ms election, provide or 
furnish," &c. But by the General interpreta- 
tion Act, passed by the Legislature of Ontario, 
cap. 1, 31st Vic. (1867-8), sec. 6, clause 8, it 
is enacted that ''words importing the singular 
number, or the masculine gender, shall include 
more persons, parties or things of the same 
kind than one, and females as well as males, 
and the converse." 

And by the 3rd section of the same Act the 
interpretation clauses were to apply to all 
Acts thereafter passed. 

Thus it would appear, that if the electors 
present on nomination day choose a female 
as a candidate, and, in case of a poll being 
demanded, she should be elected, she would 
be entitled to take her seat as a member in 
the Legislature of Ontario. ' 

In this respect Ontario differs from the other 
two Provinces, and may be said to be in ad- 
vance of both England and the United States 
on this point. 

This difference — assuming that the above 
construction of the Ontario Act is correct — is 
one of so much discussion at the present day, 
that it may not be uninteresting to refer to a 
very important argument and decision wHich 
took place in the Common Pleas in England 
almost at the time the Act was under consider- 
ation in the Ontario Legislature, and which it 
is presumed must have come under the obser- 
vation of the very able legal men in that House. 
The argument was commenced early in Novem- 
ber, 1868, and judgment given in Jariuar}', 
1869. The case of Ghorlton^ appt.-v.. Lings, 
respt, L.T.N.S., 1868-9, 534, L. R. 4 C. P. 374, 
5 C.L. J.N.S. 102. The name of Mary Abbott, 
with a large number of other women, appeare.d 
upon the lists of voters for members of Parlia- 
ment for the Borough of Manchester. Her 
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name was objected to and struck off bj tha 
revising barrister. Her statutory qui^ificatioA 
otherwise than as a woman was not ^ispu^dL 
On appeal from the decision of the revising 
barrister, the case was argued by Coleridge for 
the appellant, by Mellish for the respondent 
The decision which was to govern the other 
cases as well as her own was thi^t she had not 
a right to vote. In the coarse of the argumenti 
some observations were made by the counsel 
and the judges, which will aid us in the con- 
struction to be put upon the Ontario Acta, 
bearing in mind that the question here is not 
the right of the woman herself to exercise a 
right or privilege, but tJie right of the electan 
not to he restricted in the exercise of thHr 
rights — that is the right of selection. And 
further, whether when in a particular statute, 
dealing with an entire question, a particular 
resolution is made with r^ard to a piurticular 
class of persons, it does not n^ative the appli- 
cation of any other restriction to the same 
class, than the restriction named, assuming 
that in other respects the requisitions under 
the statute are complied with. The Ontario 
Statute first gives the franchise to every " male 
person," &c, then as if that was not suffi- 
ciently explicit, as if to remove the very doubt 
which has been raised in England, and to show 
that the consideration of woman^s rights and 
her position had not been overlooked, it de- 
clares ** no woman shall be entitled to vote at 
any election." When it comes to the nomina- 
tion of candidates, it requires the sheriff to 
call upon the electors present to name the 
"person" or "persons*' whom they desire 
to choose without any restriction in such selec- 
tion as in the case of the franchise to ^e per- 
sons being male. By a subsequent Act, a 4^ 
1869, the legislature abolishes the qualification 
in real estate, thus removing the inference to 
be drawn as to night service and the feudal 
tenure referred to by one of the judges in 
Chorlton V. Lings. Then assuming that the 
selection is of a woman of full age — a feme 
sole — compos mentis — not under any restraint 
from infancy or marriage or any l^al incapacity 
from crime — does she not come sufficiently 
under the term " person '' to be within the 
Act. In the case referred to, Mr. Mellish in 
his very able argument against the construc- 
tion of the English statute, which Sir John 
Coleridge was contending for ; viz., that woman 
had the right to vote, because under Lord 
Romilly's Act, words imputing the masculine 
gender included the feminine, says ; " No one 
can doubt that in this Act (that is the Repre- 
sentation of the People Ac^ 1867), the word 
" man " is used instead of the word " person" 
for the express purpose of excluding " woman," 
thereby admitting that if the word " person" 
had been us^d (in the absence of anything 
else in the Act, to control it) woman would 
have been included." Chief Justice BoviU, in 
referring to the Reform Act of 1852, and to 
the Representation of the People Act, 1867, 
says: "The conclusion at which I have ar- 
rived is that the Ledslature used " man " in 



the same sense as ^^rnale person^* in the 
ibrmer Act, and this word was intentionallj 
used to designate expressly the male sex, and 
that it amounted to an express enactment and 
provision that every man, as distinguished 
from woman, possessing the qualification, was 
to have the franchise, and in that view Lord 
Romilly's Act does not apply to this case, and 
will not extend the word " man " so as to 
include " woman." The other judges, WiUes, 
Byles and Keating, fully conoi^red with the 
Chief Justice as to the construction to be put 
up<m the statute, saving that th^ words ^>man'^ 
and "male person, together with the context 
pf the statute throughout^ showed oonolusivelj 
that it was not intended to confer the franchise 
on women. Judges Willes and Byles went 
farther, expressing their opinion that women 
were under a " l^U incapacity " from either 
being electon or elected ; the latter observing 
that " women for centuries have always been 
considered legally incapable of voting for 
members of parliament, as much so as of being 
themselves footed to ^erve as members," and 
he hoped " that the ghost oJf a doubt on this 
question would henceforth b^ laid Ibrever." 
Even the oasual opinion of such eminent men 
is entitled to the highest respect, though the 
point actually under their consideration and 
decided by them, was the construction of a 
particular statute as to tJte right of a wmaik 
to vote^ not as to the right of the electors to 
choose one as their representative. The lan- 
guage of the statutes before them was different 
from the language of the Ontario statute The 
latter is the one whidx governs here. It pro- 
fesses to deal with the whole question— being 
essentially a question — with which the Ontario 
legislature had the exclusive power to deal 
It classifies and deals with the voters and 
candidates separately and exhaustively, and 
throughout the whole contest there is nothing 
inconsistent with such a conclusion. 

Ansley (Thomas Chisholm) in his able re- 
view of Uie Representation of tne People's Act, 
1867, and of the Reform Act of 1832, ably 
handles the whole subject, and differs entirely 
from the views laid down by the learned 
judges on the case referred to— not upon the 
broad question, but upon the construction of 
the statute. His work was written in 1867, 
their decision given in 1869. In the course 
of his work he gives Mr. Denman, Q. C, as 
authority for the statement that the word 
" person" used in an Act of the legislature of 
one of the colonies of Australia had given the 
franchise to women. 

It is also further to be observed, that in the 
Imperial Act &d and 84 Vic. c 7d, entitled 
"An Act to provide for Public Elementary 
Education in England and Wales," (passed in 
1870, since the decision in Chorlton v. Lings), 
which regulates the distribution and manage- 
ment of the parliamentary annual grants, in 
aid of public education, and provides for such 
distribution and management by means of a 
board or school parliament, with great powers, 
chosen by election by the ratepayers, the word 
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'* person " is used throughout with reference 
to those chosen to form the board, and under 
that designation women have been held eligible 
and taken their seats, notwithstanding that in 
speaking of such members the word ** himself" 
and other words of the masculine gender only, 
are used. It would seem, therefore, taking all 
points into consideration, to require an arbi- 
trary and unusual construction to be put 
upon such word, to deprive the electors of 
Ontario of the right of choosing a female re- 
presentative for their own legislature, if they 
be so minded. 

In all three of the Provinces persons holding 
offices of profit or emolument under the Crown, 
excepting members of the executive govern- 
ment, are debarred from holding seats in the 
Assembly. In all the three Provinces there 
must be a registration of voters, the foundation 
in all being tne same, namely — the assessment 
list of the district — the details for the register 
of voters, simply varying according to the 
qualifications which give the vote, and which 
entitles the voter's name to be put up9n the 
list — the exceptional instances in Nova Scotia 
being when the representatives of a deceased 
party, or the members of a firm assessed are 
entitled to yote : and in New Brunswick, when 
there has been no assessment in the parish 
for 'the year for which the list ought to be 
made up. 

In Ontario the voting is viva voce. 

In New Brunswick and Nova Scotia — ^by 
Ballot — ^introduced in elections in New Bruns- 
wick in 1855 ; in Nova Scotia in 1870. 

The mode of conducting the Election, 

The mode of conducting the election b^ 
ballot is very much the same in Nova Scotia 
as it is in New Brunswick, the most material 
distinction between the two being that in the 
several polling districts in New Brunswick the 
ballots are openly counted at the close of the 
poll at eacb polhng place, in the presence of 
the candidates, or their agents, duly added up 
openly in the presence of all parties, entered 
in the poll books or check list, signed by the 
poll clerk, and countersigned by the candidates 
or their agents, and the ballots then forthwith 
destroyed, the countersigned poll book or 
check list with a written statement of the re- 
sult of the poll at that district, with the signa- 
tures of the candidates or their agents is then 
forthwith enclosed, sealed up, and publicly 
delivered to the presiding officer to be trans- 
mitted to the sheriff to be opened on declara- 
tion day. 

Whereas in Nova Scotia the ballot boxes, 
with the ballots, are sealed up and sent This 
mode was in accordance with the law first 
introducing the ballot in New Brunswick, 
but, being found liable to abuse, was subse- 
quently amended as above mentioned. 

In Nova Scotia, the 17th section of the Act 
of 1870, introducing the ballot, abolishes the 
public meeting held by the sheriff on nomina- 
tion day, but he is to attend at the Court-house 
or other place prescribed, between 11 a.m. and 



2 p,m., for the purpose of receiving the names 
of the candidates, and he shall exclude all- 
persons not having business in connection 
with the election* 

In Ontario and Nova Scotia, in case of a 
general election,, the polling must be simulta- 
neous throughout the whole Province. 

In New Brunswick it is not so ; the sheriff 
or the presiding officer for the county or city 
selects such time within the writ as he deems 
most suitable for the convenience of the elec- 
tors within his county. 

As under the Dominion Act, with the excep- 
tions pointed out, the elections are to be held 
under the laws which were in force on the Ist 
of July, 1867. The reforms introduced into 
Nova Scotia by the Act of 1870, of the ballot 
and the abolition of the hustings on nomina- 
tion day, wiU not be applicable. — La H&oue 
Critique, 



APPOINTMENTS UNDER TREATY OP 
WASHINGTON. 

Our readers will remember that the Treaty 
of Washington provides for a reference of the 
Alabama to a tribunal of five arbitrators, to 
be appointed by the United States, England, 
Italy, Switzerland and Brazil. In the case of 
refusal or omission to a,ppoint an arbitrator, 
on the part of either the last three govern- 
ments, Sweden and Norway are to be requested 
to fill the vacancies (Art ]). These arbitra- 
tors are to meet at Geneva, ** at the earliest 
day convenient after they shall have been 
named.^' All questions are to be decided by a 
majority of the arbitrators; and England 
and the United States are each to name **one 
person to attend the tribunal as its agent, 
to represent it generally in all matters con- 
nected with the arbitration" (Art 2). Other 
articles provide for making up the written or 
printed case of each of the two parties^ and 
for the preparation of an argument by the 
agents of the respective governments ; and'the 
arbitrators may, if they please, hear further 
argument from counsel. Under these provi- 
sions of the treaty, the United States has 
appointed Charles Francis Adams, of Massa- 
chusetts, and England, the Right Hon. Sir 
Alexander James Edmund Cockburn, Chief 
Justice of the Queen's Bench, as arbitrators. 
The Italian and Swiss appointments are still 
matter of rumor, and Brazil has not been 
heard from. Lord Tenterden and Mr. Mon- 
tague Bernard (members of the Joint High 
Commission) are both likely, it is said, to 
receive appointments as "agents" on the part 
of Great Britain ; while on the part of the 
United States the story is that J. C. B. Davis, 
Assistant Secretary of State, will act, with the 
assistance of 0. 0. Breman, a member of the 
New York bar, and author of a recent treatise 
on the Alabama claims. Sir Roundell Palmer 
is said to be retained as counsel by the English 
government ; and according to the report cur- 
rent as we go to press, the United States is to 
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have as counsel Caleb Cushing, of Massachu- 
setts, and Wm. M. Meredith, of Pennsylvania. 
By Art 12 of the treaty, the high contract- 
ing parties agree that all private American 
claims against England, and private English 
claims against America (other than those popu- 
larly known as the Alabama claims), arising 
out of acts committed during the period be- 
tween April 18th, 1861, and April 9th, 1865, 
inclusive, shall be referred to three commis- 
sioners, to be appointed, one by the United 
States, another by Great Britain, the third by 
the two governments jointly ; and in case the 
third is not so appointed within three months 
from the date of the exchange of the ratifica- 
tion of the treaty, then he is to be pamed by 
the representative at Washington of the King 
of Spain. These commissioners are to meet 
at Washington **at the earliest convenient 
period after they have been respectively 
named." Under this article it is announced 
that the Right Hon. Russell Gurney, Recorder 
of London, has been appointed by the English 
government In our next issue we shall 
endeavour to give an accurate list of all the 
appointments. The appoietments are all good, 
and redound greatly to the credit of both 
governments. — American f^w Review, 

MAGISTRATES, MUNICIPAL, 
INSOLVENCY & SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Cbiminal Law. — The defendant killed a num- 
ber of rabbits, left them in bags in a ditch in 
the grounds where killed, as a place of deposit, 
and subseqaently returned and took them away. 
Held^ that the killing and taking away were one 
continuous act, and the defendant was not guilty 
of larceny, but felony. — Reg. v. Tovmley, L. R. 1 
C. C. 315. .^ee C.L.J. N.S. 29^. 



Insolvency — Sspakatc assiqnmbnts bt part- 
NEBS. — E., living at Brantford, and James and 
John Q., living in Dundas, carried on businees 
at Brantford under the name of E. & Co. ; and 
James and John G. had also a separate business 
at Dundas, in which E. had no interest. On the 
14th December, 1869, James and Jo^n 6., aa 
individuals, and as partners in the firm of James 
and John G., and as individual members of the 
firm of E. & Co., executed an assignment under 
the Insolvent Act of 1869, in Wentworth, of their 
and each of their estates to one F., an official 
Assignee in that county. On the following day 
E. made an assignment of his estate, under the 
Act, to an interim assignee in the county of 
Brant, and F. was afterwards appointed assignee 
by the creditors. K. & Co., creditors of E. & Co., 
fiied a claim in Brant under E.'s assignment, 



which other creditors objected to, and the assig- 
nee, having heard the parties, made his award. 
Held, that the County Judge of Brant had juris- 
diction to hear an appeal against such award, 
although James and John O., the co-partners of 
£., had not joined in his assignment; and a 
mandamus was ordered directing him to bear 
and determine such appeal. — In re McKemie and 
the Judge of the County of Brant, 31 U.CQB. 1. 



Insolyenot Aot — Retbosfcotivb lbgisla- 
TiON. — The Insolvency Amendment Act of 1871 
(84 Vic. cap. 25), is retrospective in its opera- 
tion, and applies in a case where proceedings 
commenced undei* the Insolvent Act of 1869 were 
still pending at the time the later Act was passed. 

Therefore, where insolvents who had ceased to 
be traders before the 1st Sept., 1869, applied 
for and obtained an order of discharge under 
sec. 106 of the Act of that year, the discharge 
was confirmed on appeal to the Supreme Court, 
the operation of the original statute having in 
the meantime been so extended by the amending 
enactment as to bring the case within its scope. 
— In re Archibald et al, IntolventSf 7 C.L.J. N.S. 
800. 



InSOLVENCT — COMPULSOBT LIQUIDATION — Of- 

riciAL Assignee. — Held: 1. That an insolvent 
under the Act has no legal interest to plead an 
assignment made by him under the Act, in bar 
of proceedings on compulsory liquidation. 

2. That in case of an assignment so made to 
an official assignee, non-resident in the county or 
place where the insolvent has his domicile, evi- 
dence must be adduced by the party pleading 
such assignment, that there is no official assignee 
resident in such county, and this notwithstanding 
that the sheriff, in his return to tba writ of 
attachment, certifies that there is not an official 
assignee so resident, and that, in consequence 
thereof, he has appointed a special guardian. 

8. That a petition to stay proceedings, filed by 
an insolvent after the expiration of five days from 
the demand of an assignment, on the ground that 
he has assigned to an official assignee, is too late. 
^Martin v. ThomaSy 7 C.L.J. N.S. 802. 



Insolvbnot. — 1. Under the English Bankruptcy 
Act it was held that a judgmcdt creditor who 
seized goods under execution, but had not actu- 
ally sold, before adjudication of bankruptcy, was 
entitled to sell the goods and retain their pro- 
ceeds. — Slater v. Finder, L. B. 6 Ex. 228. 

2. A., owing a banking firm a certain sum, be- 
came bankrupt. A.'s trustee paid into the bank- 
ing firm, £065 in trust for the creditors. The 
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paid firm became bankrupt, and sabsequently 
A.*8 bankraptoy was annulled. Held, that the 
property in the £665 reyerted to A., as if it had 
DeTer passed from him, and that he could set off 
that enm against the amount he owed the bank- 
ing firm. — Bailey T. Johnson, L. R. 6 Ex. 279. 

SIMPLE CONTHACTS & AFFAIHS 
OP EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Salc of goods — Lbtte&s And Tblso&ams. — 
The plaintiff, on the 14th June, by telegraph 
asked the defendants their prices for high-wines 
and whiskey. On the 16th defendants wrote, 
specifying the prices for quantities not less than 
a car-load, and requesting an order, which they 
said should receive prompt attention. On the 
17th, the plaintiff telegraphed, "Send three car- 
loads high-wines." Defendants answered, that 
the price had adyanoed, and refused to deliver 
at the price first named. It was admitted that 
the order was reasonable in point of quantity, 
and that defendants had the goods on hand, 
Eeld, that there was a complete contract, and 
that defendants were liable for not delivering.-* 
Harty ▼. Oooderham et al, 81 U. C. Q. B. 18. 






DoHiGiLB. — A British subject domiciled in 
France, had two illegitimate children by a 
Frenchwoman, whom he afterwards married, 
when the children were legitimated according 
to the law of France. Held, that the status of 
the children in England was to be determined by 
the law of France. — Skoiiowe v. Young, L. R. 11 
Eq 474. 



Bill of Exchange — Banebbs. — A bill of ex- 
change payable at L.'s bank at N. was presented 
by the agent of the branch bank of E. at the 
former bank for payment, the latter bank having 
discounted the same for P. The bill was pre- 
sented for payment in the morning ; and instead 
of cash being given for the same, it was marked 
with the initials of L.'s bank, signifying, accord- 
ing to the usual custom of bankers, that the same 
would be honoured, and a « credit note" was 
given to. the branch bank of E. for the same, to 
be honoured in exchange after the termination of 
basiness at four o'clock on the same day, and at 
the usual daily settlement among the bankers at 
N. Before four o'clock, however, L.'s bank dis- 
covered that the acceptor had stopped payment, 
and thereupon immediately applied to the agent 
of the bank of E. to' cancel the credit note given 
by L.'s bank in the morning. This, however, 



was refused; but the bank of E. debited their 
customer P. with the amount of the bill as un- 
paid ; and, in an action against them by P. for 
the amount, they (the bank of E.) being indem- 
nified by L.'s bank. 

Held, that on the presentation of the bill for 
payment, the initialling the same and giving a 
credit note, amounted to more than a mere provi- 
sional arrangement made for convenience sake 
between the bankers, and subject to a subse- 
quent revocation by the parties; that such a 
recognition of the bill of exchange was in the 
nature of payment; and that, therefore, the 
bank of E. having received payment of the bill, 
were not entitled to debit the amount thereof 
against their customer; and that P., therefore, 
was entitled to recover. : — Pbllard v. Bank of 
England, 19 W. R. 1168; 7 G.L.J. N.S. 310. 



Alibnagb — Oath oi allbgianob — Petition 
TO ExBOUTiYB COUNCIL IN 1797. — In ejectment 
both parties claimed through one James Smith. 
The defendants claimed under Jonathan, his 
elder brother; the plaintiffs claimed through John, 
his younger brother, contending that Jonathan, 
being an alien, could not inherit. James, Jona- 
than and John, were all barn in the Province of 
New York, before the Treaty of Independence in 
1788, James about 1770, and Jonathan two years 
after, their father being a British subject. James' 
and Jonathan came to Canada in 1792, and John 
in 1794. A copy of a petition to the Adminis- 
trator of the Government of Upper Canada was 
produced, certified by the Clerk of the Executive 
Council, purporting to be signed by the three, 
one being a marksman, stating that they had 
come into the Province about four years before, 
and "had taken the usual oaths prescribed," 
and praying for a. location of 200 acres each. 
The endorsements shewed that it was received 
on the 16th May, 1797, and a grant recommended 
on the following day. 

James Smith remained in the Province until 
his death, in 1848, having lived on the land in 
question since 1804. Jonathan, in 1801, received 
a grant of land in this Province, which, among 
other things, provided that any one coming into 
possession of the land should within twelve 
months take the oath of allegiance ; but in 1804 
he went to live in the State of New Tork, where 
he continued till his death, in 1846. John re- 
mained in the Province, and died here in 1842. 

Held, 1. That the petition was admissible as 
evidence, without any proof of the signatures. 

2. The Court being empowered to draw infe- 
rences as a jury, — that it might properly be in- 
ferred that the three brothers had taken the oath 
of allegiance before some one properly authorized* 
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8. That as to James, his remainiDg in the 
Uuited StatPs so long after 1782 would shew his 
determioatioQ to beoome an American citixen, in 
which case, without reference to oar statates, 
he, as an alien, conld not transmit the estate 
either to John, throagh whom the plaintiffs 
claimed, or to Jonathan ; but that under 9 Geo. 
lY. ch. 21, having taken the oath of allegiance, 
his disability was remoTCd. 

4. Tha.t as to Jonathan, iu the absence of any 
thing shewing a preTioos intention to beoome an 
American citizen, his coming to this country, 
taking up land, aud taUng this oath, shewed a 
clear election on his part to become a Britiah 
subject, and kis return to the United States could 
not make him the less one. 

It was held, therefore, that Ae plaintiffs* case 
failed, Jonathan being entitled to inherit. — Mont- 
gomery y. Oraham, 81 U. C. R. $7. 



Bills and Notas. — 1. A company had poser 
to issue ** bonds, obligations, or mortgage deben* 
tares,*' to be sealed and registeredt also, <*to 
make, draw, accept, or endorse any promissory 
note, bill of exchange, or other negotiable instru- 
ment." The ooiapaBy issued instruments headed 
«£20. Debenture Bond," promising "to pay to 
the bear^" the principal, with interest, and 
sealed with the seal of the company. Interest 
coupons were attached, headed, <* Debenture 
Bond, No. — , for JB20. Interest Coupon, No. —." 
Beld, that tiie instrunAenta were promissory' 
notes.— ^ parte Colbom^ and Strawbridge, L. R. 
11 Eq. 478. 

1. A. sent B., his agent, a bill to be^presented 
for acceptance. B. presented the bill on Friday at 
two o'clock, and called on Saturday at half-past 
eleven, business hours dosing at twelve, for the 
accepted bilL The bill, which had been accepted 
without B/s knowledge, was mislaid, and B. 
departed without it. On Monday the acceptance 
was cancelled. Held, that it being the custom of 
merchants to leave a bill twenty-four hours for 
acceptance, and such period running beyond 
businesa hours on Saturday, B. was not guilty of 
negligence in waiting until Monday for an answer 
fipom the drawee.— 5a»A of Van Diemen*9 Land 
%, Bank of Victoria, L. R. 8 P. C. 526. 

8. Promissory note as follows : " We, the direc- 
tors of," &c., "do promise to pay," &c., with 
the company's seal affixed. Held, that the direc- 
tors were personally Kable.— 2>u«on v. Marsh, 
L. R. 6 Q. B. 861. 



CAKADA REPORTS. 



OyTARIO. 
COMMON LAW CHAMBERS. 

Ih thi matte b 01 Sophia Louisa Lbigh * 

Custody of ekiUhren^-Con. StaL U. C. cap. 7U, sec. 8. 

Upon ati application by the mother, under Con. Stat. U C. 
cap. 74, sec 8, f or tbe costody of her infant daughter, 
f oar yeara of age, the husband and wtfe having separated: 

Heldf (after reviewing the cases decided under tiie corres* 
ponding English Act,) that the statute in question does 
not take away the common law ri^^t of a father to the 
custody of his child, but only makes the recognitioii of 
this pat«i-nal right conditional upon the performance of 
the marital duty, and subjects ii, in some degree also, 
to the interest of the child. 

IS, therefore, upon an application of this kind, it appean 
that the husband and wife are living apai-t, the c-oart will 
inquire into the cause of tiieir separation, in order to 
ascertain 

(1) Whether the husband has forfeited, by breach of his 
marital duties, ih\B primA fasts right to the possession 
of his children. (2) And whether uie wife, by deserting 
the husband ^thoat reasonable excuse, has reiinqaished 
her claim to tiie benefit and protection of tiie statute, 
which was intended '*to protect wives from the tyranny 
of their husbands, who ill-used them." 

[Ch^Aiben^^May 17, IB^l.—Choymu, J.] 

This was a petition, under Con. Stat. U. C. 
cap. 74, sec. 8, by Htb. Henry Leigh, praying 
that her infant danghter, Sophia Louisa Leigh, 
aged fonp years, might be taken ftom the castody 
of its father and delxyered to hor. 

It appeared, from the affidayita filed on the 
application, that the husband and wife had been 
living apart since April, 1870; the oanse of 
separation alleged by the petitioner being her 
husband's ill-treatment of and craeltj towards 
her for eight yeara previous to that time. The 
husband, in reply, filed the affidavits and certifi- 
cates of a large number of his neighbours, all of 
whom testified in the strongest terms to the high 
character which he had always borne in his 
social and domestic relations. He also fully met 
and disproved the allegation of the petitioner 
that on account of hereditary insanity in lus 
fiftmily, it would be unsafe to entrust him with 
the custody of the child. 

The material portions of the evidence, and the 
cases cited upon the argument, fully appear in 
the judgment. 

Didton McCarthy appeared for the petitioner. 

WiUiam Boya for the respondent, Henry 
Leigh. 

QwTNirs, J. — In Be Taylor , 11 Sim. 178, 
which was one of the first cases that arose under 
the English Act, 2 & S Yic cap. 64, it appeared 
that on the 20th October, 1837, Mrs. Taylor left 
her husband's house, allegiog, in justification of 
tiiat step, a charge of adultery, which she then 
preferred against him« upon grounds of which 
she afterwards admitted t^e entire insufficiency, 
and which were, in fact, wholly withoat foua- 
dation. Overtures for a reconciliation were 
inoimedlately made by Mr. Taylor, and various 
negotiations followed ; but Mrs. Taylor, by the 
advice of her friends, refused to return home. 
Circumstances occurred which oonviuoed Mr. 
Taylor that his wife's affections were alienated, 
and that no bond fide reconciliation could be 

• See In re Kiime, 6 C. L. J. N. S. 96, and the judgment 
of Adam WUson, J., in ite Allen, Q. B. H. T., 1871 (not 
yet reported).— Eds. L. O. G. 



November, 1871.] LOCAL COURTS' & MUNICIPAL GAZETTE. [Vol. VIL— 171 



expected; and he went to reside in France. 
Afterwards, in July 1838, Mrs. Taylor instituted 
a suit in the Consistory Court of London for 
restitation of conjugal rights. To this suit Mr. 
Taylor put in an allegation in bar, stating the 
eircumstanoes under which his wife had left his 
hoase, and the charge she had made against him ; 
and adding, that although she well knew the 
charge to be entirely dcToid of foundation, she 
perrasted in refusing to retract it. On the 5th 
February, 1889, the alI«gation was rejected by 
the court. Mr. Taylor appealed to the Arches 
Court, where the judgment of the Consistory 
Court was affirmed on the 20th June, 1839. He 
then appealed to the Judicial Committee of the 
Priyy Council, pending which appeal the petition 
came on to be heard. At the time of the presen- 
tation of the petition, there were liying fire 
children of the marriage, two of whom were 
more than s^ven years old, but the other three 
were under that age, the youngest having been 
bom on the 28rd May, 1887. The prayer of the 
petition appears to have been, that Mrs. Taylor 
might have access to her children. 

For the petitioDer, Mrs. Taylor, it was con- 
tended that the intention of the Act was to create 
a right in the mother to which the court should 
give effect in all cases of separation between 
husband and wife where the ifife had not been 
guilty of criminal conduct : that the clause i^ 
the Act pointing out the criminality of the 
mother as the only cause which should exclude 
her from the benefit of the Act, distinctly recog- 
nised her general right in cases where no crimi- 
nality could be imputed : that the Act created a 
poBitlye right of access in the mother, which the 
court could not deprive her of: that the court 
was merely the instrument appointed by the 
legislature to put her in possession of her right : 
tiiat it was the right of every innooent mother 
living in a state of separation from her husbiud ; 
and that the discretion of the court was to deter- 
mine the manner only in which the right was to 
be enjoyed, not to take it away : that the interest 
of the children was the only consideration which 
could be allowed to interfere with the mother's 
right. 

The Vice-chancellor of England, however, was 
in that case of opinion that the jurisdiction given 
by the Act was to be exercised solely in the dis- 
cretion of the court $ and that, pending the ques- 
tion in the Ecclesiastical Court, it would not be 
right for the court tp say that Mrs. Taylor was 
entitled to have access to her childrei^. More- 
over, he was of opinion that the fact of her 
having, without cause, removed herself from her 
hosband, was a sufficient reason why the court 
should not exercise the jurisdiction of ordering 
any access. Accordingly, no order was made on 
the petition. 

In re BartUU^ 2 Col. 661, was an application 
nnder the Act, praying the delivery to the 
mother of two of ber children, a boy and a girl 
nnder seven years of age, the girl being only two 
years of age ; and that she might have access to 
h«r other children, four in number. It appeared 
that the wife's family had brought about an 
unhappy state of existence between the husband 
and wife ; that on one occasion he had separated 
himself from her, and on returning to his house 
struck her ; that he had been bound over to keep 
the peace towards her ; and that he had, both in 
words and in writing, expressed himself towards 



her in a very violent and offensive manner. 
In giving judgment, the Vice-Chancellor held 
that ,the statute did not, as a condition of the 
interiference of the court, require that the wife 
should have obtained or should be entitled to 
obtain a divorce a mem^ et thoro. ** This,'' he 
said, ** is a case in which the husband and wife 
are living apart from each other " (her brothers 
having removed her from his house), *' her hus- 
band appearing to wish, and the wife objecting to, 
a reunion." He says also, '* That she is clearly 
legally justified in living apart from him, it would 
be imprudent for me, upon the evidence before 
me at present, to say ; but if she is not so, that 
she is not without excuse, not without apology, 
may, I think, be safely stated." He accord- 
ingly made an order for the delivery to the mo- 
ther of her youngest child (two years of age), 
Mrs. Bartlett's two brothers undertaking for 
the proper care, maintenance and education of 
the child while in her custody. The order also 
made provision for her having access to the 
other children, and for access for the father to 
tlie youngest child so removed into the custody 
of the moth^er; and it was ordered that this 
child should 9ot be removed from the house of 
Mr^. Bartlett's brothers withoijit the leave of 
the coiirt. 

In re Fypn, 2 DeG. & Sm. 457 (A.D^ 1848), was 
not a petition under the Act, and no order was 
m»de upon the petition for the want of a suffi- 
cient provision being made for the care, main- 
tenance and education of the o^ild, if the father 
should be deprived of his common-law right of 
possession and control of his children. In that 
case, however, t^e facts were si:^ch as seemed to 
joiptify the mto in livlpg apart from her husband, 
for l&ight ^rupe, V. C, says, *< I am not per- 
suaded, liowever, that she has not a good defence 
to the pending suit, if there ia one pending, or 
to any sCiit against her for restitution of conjugal 
rights." 

In Re TomUnton, 8 BeG. & Sm. 871, no order 
was made, for a reconciliation took place while 
the -petition stood over to enable the wife (the 
petitioner) to answer the affidarit filed by the 
husband. Knight Bruce, V. C., in this case also 
seemed to regard the mother's right as dependent 
upon her being justified in living apart from her 
husbai;id; for he says there, **I should have 
thoug;ht it right now to make an order relating to 
the custody of the infant, without directing the 
petition again to stand over, had tl^ere appeared 
to me to be a probability of the mother's success 
in the ecclesiastical suit, that is to say, in estab^ 
lishini; that she is justified in living apart from 
her husband." The hnsbai^d bad instituted a 
suit for the restitution, of conjugal rights, and 
the case had stood over fbr the purpose of ena- 
bling counsel from the Ecclesiastical Court to 
argue the c|use upon the validity of the mother's 
(HfBnoe to that suit ; at the close of which argu- 
ment the learned Vice-Chancellor made the 
obseryatioQS above quoted. 

In Warde v. Warde, 2 PhiU. 786 (A.D. 1849), 
the wife obtained a decree a mensd et thoro, and 
the order was made on her petition. Lord 
Cottenham has there ennunqiated his opinion of 
the obj.eot of the, Act. He says : " I must say 
sometldng vrith reeard to the position of the 
children under the late Act of Parliament, as to 
the construction of which, and the object with 
which it was introduced, some very erroneous 
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notions appear to exist. The object of the Act, 
and of the promoters of it, and that which I 
think appears upon the face of the Act itself, was 
to protect mothers from the tyranny of those 
huobands who iil-ased them. Unfortunately, as 
the law stood before, however mach a woman 
might have been injured, she was precluded from 
seeking justice from her husband^ by the terror 
of that power which the law gave to him, of 
taking her children from her. That was felt to 
be so great a hardship and injustice, that Parlia- 
ment thought the mother ought to have the pro- 
tection of the law with respect to her children 
up to a certain age, and that she should be at 
liberty to assert her rights as a. wife without the 
risk of any injury being done to her feelings as 
a mother. That was the object with which the 
Act was introduced, and that is the construction 
to be put upon it. It gives the court the power 
of interfering ; and when the court sees that the 
maternal feelings are tortured for the purpose of 
obtaining anything like an unjust advantage over 
the mother, that is precisely the case in which 
it would be called upon and ought to interfere." 

In re Hallidayf Ez parte Woodward, 17 Jur. 56, 
came before Turner, V. C, in 1852. That was 
the case of a petition under the Act, presented 
by the mother, praying for tiie custody of her 
infant child, four years of age. It appeared that 
the husband and wife had lived happily enough 
together until about a year previously, when a 
legacy of £540 had been left to the wife, which, 
it was alleged, the husband had since squandered 
in dissipation. The money being aU gone, and 
his wife becoming chargeable to the parish, he 
was taken up for deserting his wife, convicted, 
and sentenced to six months' imprisonment 
Shortly after coming out of prison, he made his 
way, in the absence of his wife, to the lodgings 
where she was living and maintaining herself by 
going out as a laundress, and took away their 
child. He refused to state what had become of 
it, except that it was at board in Essex. By the 
affidavits filed in the matter, each accused the 
other of habitual drankenness, and in addition 
the wife accused the husband of adultery. 

In relation tp the Act and its object, the Vice- 
chancellor says : ** It will necessarily be impor- 
tant, in the first place, to look at the principles 
upon which the Act proceeds. When this Act 
came into operation, it was the undoubted law of 
the country that the father is entitled to the sole 
custody of his infant children, controllable only 
by this court (the Court of Chancery) in cases of 
gross misconduct. With this right the Act does 
not, as I understand it, interfere so far as to have 
destroyed the right ; but it introduces new ele- 
ments and considerations under which that right 
is to be exercised. The Act proceeds upon three 
grounds: first, it assumes and proceeds upon 
the existence of the paternal right ; secondly, it 
connects the paternal right with the marital 
duty, and imposes the marital duty as the condi- 
tion of recognizing the paternal right ; thirdly, 
the act regards the interest of the child. These 
three grounds, then — the paternal right, the 
marital duty, and the interest of the child — are 
to be kept in mind in deciding any case under 
this statute.'' He then tfites Warde v. Warde, 
in confirmation of his view, and says, '*I think 
there is a very great difficulty in calling on the 
court to restrain a man in the exercise of his legal 
right * * * There are, however, two grounds 



on which the court has jurisdiction under the 
Act, viz. , breach of marital duty, and the interest 
of the child. That the husband did desert his 
wife previously to May, 1851, he does not deny; 
but he justifies the desertion as necessary. It 
is, therefore, incumbent upon me tp look into 
the conduct of the wife. The charge against her 
is that of habitual drunkenness." The Vice- 
Chancellor, upon the evidence, came to the con- 
clusion that this charge was not proved; and, 
referring to the conduct of her husband taking 
away her child from his wife's lodgings, and to 
the fact that he did not even inform the court 
where the child was, except that it was at board 
in Essex, he proceeds: "Is it, or is it not, in 
contravention of the marital duty, which the Act 
has placed in competition with the paternal right, 
that the husband should thus take away his chil- 
dren and keep them, without any communication 
with the mother as to the mode, or place, or cir- 
cumstances of their maintenance ? The natural 
right must be held to have been modified by the 
Act, and the same opportunities must now be 
given to the mother as to the father, of communi- 
cating with the ofl&pring. Then there is to be 
considered ' the question of access only, or of 
custody of the child; and that depends upon 
what is most for the interest of the child in the 
position of the parties." And finally, he says : 
** But I shall decide, if possible, rather in favour 
of the paternal right than against it; and I 
therefore give now an option to the father to 
place his ohild to be taken care of where the 
mother can have aooesB to it, and see that it is 
properly attended to, so that she may have the 
benefit intended by the Act Unless it be shown 
by affidavit on the next seal day that this has 
been don^, I shall direct the ohild to be delivered 
over to the mother." 

In ShiUito V. CoUett, 8 W. R. 683 (A.I). 1860), 
the application was by the mother against the 
testamentary guardians of the children, appointed 
by her husband's will, for the custody of three 
children, all under tfeven years of age. The 
observations of Eindersley, V C, in that case, 
are to be taken as applying to the particular 
circumstan6es of that case, which from its nature 
raised no question arising out of the fact of a 
husband and wife living apart The stress which 
he lays upon the interest of the children being 
the point to decide the case, must be limited to 
the case before him... This sufficiently appears 
to be the intent of the learned Vice-Chancellor, 
from the context of his judgment; and it is 
therefore by no means an authority for the posi- 
tion, that in the case of separation between 
husband and wife, the cause of separation is to 
be overlooked, and that the sole point for consi- 
deration is the benefit of the chil<£ren. He says, 
there, *' Beyond all doubt, if it had not been for 
Mr. Justice Talfourd's Act, the guardians could 
have assumed the conduct themselves of the 
education and maintenance of the children ; bat 
under the statute, the court has the discretion, 
either against the father or the testamentary 
guardians, as in this case, where any of the chil- 
dren are under seven years of age, if it sees fit, 
to decide that the custody shall be given to the 
mother, although she was not appointed guar- 
dian. With respect to the age of the children, 
the Legislature considered that as between the 
guardian and the mother, the very young chil- 
dren required a mother's nurture ; and, notwith. 
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standing the legal rights of a father, they should 
be entrusted to her. But it still enabled the 
court to do that which it thought best for the 
interest of the children. It did not consider that, 
as between the father and mother, the father had 
an equal interest with her, but that in the majo- 
rity of cases the custody should be given to the 
mother; but, under ordinary circumstances, it 
was most desirable that it should be entirely dis- 
cretionary in the court.'' In the exercise of that 
diacretion, the Vice-Ghancellor was of opinion 
that he " must look at the interest of the chil- 
dren, which might be just as well preserved by 
giving the custody either to the father or the 
mother, the tendency being to lean towards the 
mother when the children were of very tender 
age; but still the material question was, what 
was for the children's benefit?" Ho then pro- 
ceeds to show why, in that case, he thought the 
discretion of the court would be best exercised 
by leaving the children in the custody of the 
testamentary guardians. There is nothing in 
this case which countenances the idea that the 
learned Vice-Chancellor intended to cast any 
donbt on the propriety of the observations of 
Lord Cottenbam in Warde v. Warde; of Turner, 
V. C, in Re Ealliday ; or of the Vice-Ohancellor 
of England in Re Taylor, in a case where husband 
and wife were living apart. 

In Re Winetom, 11 Jur. N. S. 297 (A.D. 1866), 
the application was by the mother for access to 
her female child eight and a half years old ; but 
the principle upon whic]^ the right of access and 
custody depends is the same. In that case the 
husband had petitioned the Divorce Court for a 
divorce upon two allegations of adultery, one of 
which was condoned and the second not estab- 
lished, and BO the petition for divorce was dis- 
missed, but the husband and wife lived apart. 
Wood, V. C, in that case, rests upon Lord Got- 
tenham's decision in Warde v. Warde, as estab- 
lishing the intention of the Act, and the course 
of the court in relation to it; and applying 
these observations to the case before him, after 
stating the circumstances under which the hus- 
band and wife were living separate, he says, p. 299: 
'* The consequence is, that they are not separated 
from the matrimonial tie; but it could not, as I 
apprehend, be with any great hope of success 
suggested, that the lady is in a position to insti- 
tute any suit for restitution of conjugal rights. 
Nothing of the kind is suggested, and they must 
for the present remain apart." And again: *<But 
farther, I have had to consider most seriously 
now far it would help her for me to interfere at 
all with the father's directions in a case circum- 
stanced like the present. In the first place, it is 
Qot clearly a case in which, according to Lord 
Gottenham's view, the court Is called upon for 
any interference whatever. It is not a case in 
which, to use Lord Gottenham's expression, the 
mother requires protection firom tiie tyranny of 
ber husband." 

Our Act, Con. Stat. U. 0. cap. 74, sec. 8, is 
identical with the Imperial statute 2 & 8 Vic. 
cap- 54, with the exception that in our Act the 
age of twelve years is substituted for seven 
years, and that the jurisdiction which the English 
Act confers on the Lord Chancellor and Master 
of the Bolls is by our Act conferred upon the 
Superior Courts of Law and Equity, or any judge 
of any of such courts. 



From all of the above cases, the true principle 
to be collected, I think, is, that the court or a 
judge, in the exercise of the discretion conferred 
by the Act, is bound to recognise the common law 
right of the father, and should not assume to 
impair or interfere with that right, so long as the 
father fails not in the due discharge of his marital 
duties. In order to induce the court to interfere 
on behalf of the wife, she should satisfy the 
court that the separation, if the act of the hus- 
band, is in disregard of his marital duties, that 
is, without sufficient cause given by the wife ; or, 
if the act of the wife, that, although she may not 
have cause sufficient to entitle her to a decree for 
judicial separation, she has reasonable excuse for 
leaving her husband and living apart from him : 
and further, that it should not appear that it is 
not the interest of the children that she should 
have access to them, or the custody of those under 
the age mentioned in the Act in that behalf The 
object of the Act being to protect wives ** against 
the tyranny of husbands who ill-use them," a 
wife can have no right under the Act, who should 
capriciously or without some reasonable excuse, 
desert her husband, absent herself from his 
home, and abandon her duties as a wife and 
mother. In view of these principles, it will now 
be necessary to enquire whether the petitioner in 
this case brings herself within them, so as to 
entitle her to the interposition of the jurisdiction 
conferred by the Act. 

It is difficult to conceive anything more contra- 
dictory than the statements contained in the affi- 
davits of the wife, her mother, and of Margaret 
McKay, on the one side, and in the affidavits of 
the husband and others, filed upon his part, in 
the material points. By the affidavit of Mrs. 
Leigh it appears that she and Mr. Leigh have 
been married for ten years ; and she alleges that 
for tile last eight years her husband has been in 
the habit of abusing, insulting, and maltreating 
her in the most shameful manner, not only in 
vituperative language, but also by inflicting upon 
her grievous bodily injury ; and she says that to 
such an extent has he carried his cruelty towards 
her, that frequently, through the effect of his 
brutal treatment of her, she has been so ill that 
her life has been despaired of; and that whilst 
so ill, her husband manifested such perfect indif-. 
ference as to her condition, and so neglected her, 
that she had to apply to her mother for her care 
and protection, and even for the common neces- 
saries of life ; and that finally, from the continued 
and constant ill-treatment she received from her 
husband, and being pregnant of her youngest 
child, and being apprehensive of danger to its 
life and to her own, she, in pursuance of the 
advice of her physician, left her husband's house 
in April, ^870, taking with her her three chil- 
dren, now aged nine, eight and four years respec- 
tively, and has since continued to reside with her 
mother. The affidavit then alleges that the father, 
on the 6th April, 1871, succeeded in getting pos- 
session of her child of four years of age, and in 
taking it away ; and avers that since it was so 
taxen away, tiie mother has never seen the child, 
nor does she know of its whereabouts. The 
affidavit then proceeds to allege that two of the 
husband's brothers have for a long time been 
subject to fits of insanity, and that the wife, from 
her husband's treatment of her, and his general 
demeanor, has no hesitation in saying that he is, 
and for some time has been, subject to fits of 
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insanity ; and that she has no doubt he was ander 
the influence of one of such fito when he took 
away his child, on the 6th April last: and it 
alleges that the mother is well able to supply all 
the wants of the children. 

Now, the first obserration which strikes one 
upon the perusal of this affidavit is, that it is 
strange that no single particular instance is 
given of the ill-treatment, which it is said has 
continued for a period of eight years, during 
which the life of the wife» in consequence of such 
ill-treatment, was frequently despaired of. If the 
husband is one of a family long afflicted with fits 
of insanity, and if he himself, as is alleged, has 
been subject to such fits, and under the influence 
of them has, for a period of eight years, in the 
midst of a civilized community, treated his wife, 
in the language of her mother, " more like a 
brute than a natural creature ; " and if, in con- 
sequence of such treatment, the wife, acting upon 
the advice of her physician, found it necessary 
to leave her husband's house, and fly with her 
children for protection to her mother, surely 
abundant and indisputable evidence could be 
adduced of the truth of the diarges. The only 
evidence, however, which has been offered, is 
that contained in the affidavits of the wife, her 
mother, and the hired servant now living with 
them, and who, it appears, did at one time live 
with Mr. and Mrs. Leigh for about four months, 
in the year 1868. 

The husband, in his affidavit^ contradicts, in as 
express terms as is possible, the general charges 
made against him ; and he states matters which 
are wholly uncontradicted, and which, being 
uncontradicted, I should be obliged, even though 
not confirmed, to treat as true upon this applica- 
tion, but they are confirmed in most important 
particulars by the a^davits of other persons. 
These affidavits appear to establish that reliance 
cannot vl)e placed on the affidavits filed by tiie 
petitioner, upon the essential points offered to 
evoke the jurisdiction conferred upon me by the 
statute. 

Leigh, in his affidavit, afte:r extracting the 
material allegations from the affidavit of his wife, 
says that there is not a word of truth in any of 
such statements: that he has never in any way 
abused or ill-treated his said wife or any of his 
children, and that she left him entirely without 
cause: that he and his wife lived always on good 
terms up to the time she left him, and that when 
she did leave him it was without any preTions 
misunderstanding whatever: that she had asked 
him to drive her and the little girl (the custody 
of whom is now in question) out to her mother's, 
and to let her stay two or three days, and that 
ho did so ; and that on leaving her at her 
mother's, it was arranged between him and his 
wife that he should take them back honle on the 
following Sunday : that accordingly he went for 
them on the Sunday, but that his wife's mother 
said they had better not return that day, it was 
80 very cold : that he then returned without 
them, and without any suapioion whatever that 
his wife did not intend to return to him, he 
having parted with her then on the best terms : 
that previous to his leaving on • that occasion, it 
was arranged that Mrs. Bull (his wife's mother) 
should drive his wife aud child home : that having 
waited for a week without their returning, he 
went over to Mri. Bull's again, and then asked 
his wife if she was going to forget him altoge- 



ther, to which she made no answer; and that 
then, for Vhe first time, ne saw that there was 
something wrong ; and tiiat he had again to leave 
the mother's house and return home witboat dis- 
covering what was the matter, or what his wife 
intended to do : that on the next day he again 
went to see his wife, and found her at Mr. Steele's 
house ; that she at first hid from him, bat that 
on his asking for her, she came out and shook 
hands with him ; but on talking to her there, she 
at last told him she did not intend returiiing to 
her home: that he returned home alone, and 
that shortly afterwards Mrs Leigh got posses- 
sion of the other two children by takifig them on 
their way home from school. He then proceedi 
to contradict the several other charges made 
against him; and after retorting charges against 
her in relation to her temper an<i ill-treatment of 
her children (which is much to be regretted, as 
this case cannot be made to depend upon the 
relative suitability of either to have sole charge 
of the children), he concludes by saving that he 
is still and always has been wiliiog and anxious 
that his wife should return and resume her proper 
place in the management of his household, and 
that she keeps away from her home entirely 
fagainst his will. 

This affidavit is accompanied with certificates, 
signed by about twenty of his neighbours, who 
have known him for periods varying from ten to 
forty years, describing him to be a sensible, 
Upright, honest, trustworthy, respectable man, 
of sound judgment, a good and obliging neigh- 
bour, to whose disparagement nothing is known ; 
ihM he bears the best of oharacteiis ; and one 
describes him to be noted as ft good husband and 
kind father— a man of good sense, steady habits, 
and amiable disposition, and esteemed so by all 
his neighbours. Mr. John Steele, who had been 
for thirteen years i*eeve o!f the toWn^hip iii which 
Leigh lives, states on affidavit thiftt lie has known 
Leigh for eighteen years ; that dtinng all that 
time he has always found hlth to be a tem^eirate, 
#ell-condacted man; that he hal^ known the 
brothers of Leigh also for eighteen years, and 
thai he has never heard of any t)f them being 
Insane, or subject to fits cf insa&ity; that his 
brother Leonard, upon the occasion of his wife's 
de&th, was much overcome with grief for abont a 
month ; and this, fts well from Mr. Steele's affida- 
vit as from that of Mr. Simpson, who yr^h Leonard 
Leigh's father-in-hnw, iseems to be the only foun- 
dation for the charge of insanity. .Mr. Steele 
also stfttiBS thAt about three years ago Mrs. Leigh 
was very ill, and was expected to die ; and that 
as she owned seme separate property, Mr. Steele 
Was sent for to draw her wtU ; and he says that 
then she spoke highly of her husband, and of his 
kindness to her — that he had been a good husband 
and father. He also states that until Mrs. Leigh 
left her husband, her mother, Mrs. Bull, always 
spoke highly of Leigh, and considered him an 
excellent man. Mr. Steele also ssays thiit he was 
present at Mrs. Bull's on the day that Leigh's 
wife remained there on aecount of the coldness 
of the weather ; and that from the manner of 
Mr. and Mrs. Leigh to each other, he (Mr. Steele] 
had no idea she was going to leave her husband, 
and that he was quite surprised wheji a short time 
afterwards he heard that she would not return t ) 
him. 

A Mr. Lawrence^ a medical man, states tiut 
he attended Mrs Leigh and the family da:i»g 
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the years 1867-8-9: that during those jears^ 
she was twioe dangeroasly ill — once from ioflam- 
mation of the langs, and the other time from 
pleurisy : that during those periods, her husband 
manifested the greatest concern for her, and paid 
her the greatest attention, and procured for her 
everything she required. He adds that he has 
had many opportunities of judging, and that he 
has never seen any trace of mental disease in 
Leigh ; that be does not believe there is any ; 
that he is, in fact, a quiet man, and by no means 
excitable or violent in any way. Then there is 
the affidavit of a Mrs. Charlotte McCalman, who 
lived in Leigh's family for upwards of six months 
in 1868, and during the period that Margaret 
McKay was there. She describes the conduct of 
Leigh towards his wife, and also towards his 
children, as most kidd and affectionate ; she 
describes him as a kind husband and father ; that 
he never ill-treated his wife, but was always kind 
and attentive. to her; that he was fond of his 
children, and they of him. Andrew Home and 
Charles Morgan describe Leigh as a quiet, sober, 
industrious man, who holds a very respectable 
position as a farmer in the township ; and say 
that they have never known or heard of his being 
insane, or in any way violent or peculiar in 
temper. Then there is the affidavit of Mr. 
Simpson, who has known Leigh's family for forty 
years, and is the father-in-law of his brother 
Leonard. He says that Henry Leigh, the peti- 
tioner's husband, is a kind-hearted man; that 
he has always been sober and well conduoted, 
and that he does not believe any of the state- 
ments to the conti'ary made by bis wife in her 
afiidavit filed in this matter ; that in his belief, 
the wife has no just cause whatever for leaving 
her husband, and that he believes the trouble 
between them to be of her own making, under 
the instigation of her mother; and as to the 
imputation of insanity in the family and in Henry 
Leigh, he says he has never known or heard of 
anything of the kind, and in effeict he says the 
only foondfition for the charge is that Leonard 
Leigh was out of his mind with grief for the loss 
of his wife for one or two months after her 
death, but that he got over it, and has ever since 
been perfectly sane. 

Upon the whole, the only conclusion at which 
I can arrive upon this evidence is, that the peti- 
tioner has failed in satisfying my mind that she 
has had any excuse for leaving her husband's 
home and deserting her duties as a wife in the 
manner she appears to have done. Her allega- 
tions, and those of her mother, and of Margaret 
McKay, are contradicted by Leigh himself, as 
plainly as they can be, having regard to the 
generality of the charges; and the uncontra- 
dicted account which Leigh has given of the 
manner in which his wife left him and got pos- 
session of all his children, so diametrically 
opposed to the account of the same transaction 
given by the wife, coupled with the confirmation 
which I think Leigh receives fVom the affidavits 
of the other persons filed by him, forces upon me 
the conviction that reliance cannot be placed on 
the statements contained in the petition filed; 
and that I cannot do otherwise than discharge 
the application, without incurring the danger of 
giving rise to a belief in ignorant minds that 'the 
duties of the married state are less obligatory 
upon the wife than upon the husband. 



I have not thought it necessaryi^o refer to the 
mutual charges of unfitness of either alone to 
have charge of the children, because of the 
opinion which I have formed that the petitioner 
has not established such a case as in my judg- 
ment warrants my interfering with the paternal 
right But in view of the character for sound 
judgment and amiability of disposition given by 
his neighbours to Mr. Leijgh, and to the character 
of Christian meekness and gentleness given to 
Mrs. Leigh by the Rev. Mr. Ferguson and others, 
I venture to express the hope that both husband 
and wife will yield to their better feelings, and 
agree to forget their differences, from whatever 
cause they may arise, and^live together in love 
and affection; and that Mrs. Leigh will pot permit 
any one to lead her away from the discharge of 
the duties imposed upon her by her mnniage 
contract ; and that she will resume, as desired 
by her husband, her propel place at the head of 
his household. If, unfortunately, different coun- 
sels should prevail, and if the wife should at any 
future time be advised to renew this application, 
I should certainly, if the application should be 
made to me, require the parties and witnesses to 
be examined vivd voce before me, for the purpose 
of arriving, if posrible, at the truth as to the 
grounds of an alienation which, npon the material 
at present before me, I am obliged to say appears 
to me to be causeless. 

In the hope of avoiding adding bitterness to 
the feelings of either of the parties, and of aiding 
in the promotion of a good understanding between 
them, I shall discharge the present summons 
Without costs. 

Summoris dhchttrged.^ 



NOVA SOOTTA. 
IN THE SUPREME COURT. 

In rb E. B. Tuokkr, an IhsolysNt. 

Insolvency Act of 1869, is. S6, SS, SS, 97 d 101— Discharge— 
C<mftnmUion—Dividands. 

It is optional with an insolvent whether he will proceed 
under sec. 97, or under sec. 101 of the Act of 1869 ; and 
when Hiere is reason to anticipate that the discharge will 
be opposed, the lattar course is more expeditious. 

Where a deed of composition and discharge has been duly 
executed and filed with the assignee, it «e«nunotice of the 
filing and of the insolvent's intention to apply for a con- 

. flimation of his diseharge may be siven at once under 
sec. 101, altikough the month allowea by see, 86 (Form L) 
for credltoTS to file their claims has not ei^iied. 

The assignee may declare a dividend at any time within 
one monlii after his appomtment, and tiiereafter at inter- 
vals of not more than tJiree months. 

(Sap. Ct N.fl.-June 2, 1871.~5ir W. Young, C. J.) 

Sir William Touno, C. J., now (June 2, 
1871,) 'delivered judgment as follows: 

This is an appeal to me under the Dominion 
Insolvent Act of 1869, section 83, from an order 
of the Judge of Probate and Insolvency at Hali- 
lax, made on the 18th March last. It was a 
final order or judgment refusing a discharge to 
the insolvent under a deed of composition, on 
preliminary or technical objections arising out 
of the Act, and without any examination of the 
insolvent or enquiry into the validity of the 
deed. I had supposed when I granted a rule 
nisi on the appeal, that these were the only ob- 
jections, but it appeared on the hearing before 
me on the 28th ultimo, that other objectioos 
alleged to be of a more serious kind were be. 
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hind, with which at present I have nothing to 
do. An objection also was taken to the rega- 
larity of the appeal under section 84, which I 
think is untenable. 

The insolTent made a Yolantary assignment* 
dated the 28th February, 1869, and delivered 1st 
March to the interim assignee, who forthwith 
called a me^ng of the creditors, under seo. 2, 
for the 15th. The creditors who had proved their 
claims under seotian 122, thereupon appointed 
the interim assignee to be the assignee of the 
estate. On the 24th March a deed of composi- 
tion and discharge was prepared by the insol- 
vent, which was filed with the assignee on the 
29th, and the insolvent thereupon published an 
advertisement of that day, and continued it for 
one month, that on the 1st of May he would 
apply to the InsoWency Court for a confirmation 
of his discharge. The order of the 18th May — 
the subject of this appeal — was the result of that 
application. 

The first objection was, that the insolvent had 
not deposited the deed with the assignee for the 
purposes contemplated, nor had the assignee 
pursued the course prescribed by section 97. 
This section is analogous to the 2nd sub-section 
of section 9 of the parent Act of 1864, and the 
question is whether it is imperative or optional. 
If acted on, and no opposition to the composition 
and discharge is made by a creditor, it saves 
time and is a great advantage to the insolvent. 
But where he has reason to apprehend (as was 
the case here) that opposition would be made, 
there was neither saving of time nor advantage 
to either party, and upon the best consideration 
I can give to tbis clause, 1 am of opinion that 
the insolvent may waive it In all cases if he 
thinks fit, and proceed under section 101. 

The second objection was that one month's 
notice had not expired f^om the first meeting of 
creditors of the insolvent before the deed of 
composition and discharge had been filed in 
court, and acted upon as required by section 36 
of said Act By section 86 the assignee, imme- 
diately upon his appointment, shall give notice 
thereof by advertisement in form I, which re- 
quires creditors to file their claims before the 
assignee within one month — that is, in this case, 
by the 15th or 16th of April. Creditors having 
by the statute this time to come in, was it legal 
to file a deed of composition and discharge and 
publish an advertisement on it (which is the 
action referred to in the objection) on the 27th 
March ? There is more in this objection than in 
the former, and yet, if the deed in point of fact 
when filed has been executed by a majority of 
the creditors under section 94 (which is the 
main inquiry), there is no reason for the delay, 
as the confirmation itself cannot take place be- 
for0 the month has expired. There seems to 
have been no decision on this point in Canada, 
and the commentators there differ upon it, as 
will be seen upon reference to Mr. Abbott's 
edition of the Act of 1864, folio 67, and the 
doubt in Mr. Popham*s edition of the Act of 
1869, folio 124. The hearing before the judge 
in this case, was on the 1 8th May, more than two 
months after the advertisement to the creditors, 
when the objection in point of time was reduced 
to a m^re technicality, which, as I think, ought 
not to prevail. 



The third objection proceeded, as I conceive, 
on a misapprehension of the Act. It was as- 
sumed that no dividend could have bean de- 
clared on the 1st of May, nor until three months 
had expired after notice of the appointment of 
an assignee. That is not the meaning of section 
65. The assignee may declare a dividend if be 
have funds at the end of one month, or as soon 
as may be after the expiration of such period, 
and thereafter at intervals of not more than 
three months. I overrule, therefore, this objec- 
tion, and TBgret that the hearing below was con- 
fined to these niceties of construction, in place of 
tfie main issues. The counsel for the insolvent 
insisted that these were now excluded, and the 
opposing creditors having failed on these pre- 
liminary points, that the insolvent was entitled 
to a discharge without further enquiry. But I 
cannot assent to this view, which would be 
against the analogy and the practice of all 
courts, and I content myself with disposing of 
the points before me, and setting aside the judg- 
ment of 18th May, and the order of 22nd May 
therson, with costs. 



APPOINTMENTS TO OFFICE, 



JUDGE OF THE SUPERIOR COURT— QUEBEC. 

THE HON. CHRISTOPHER DUNKIN, of Knowlton, 
in the Province of Quebec, a Member of the Queen's Privy 
Couacil for Canada, and one of H. M. Counsel learned in 
the Law, to be a Puisn6 Jadge of the Superior Court of 
Lower Canada, now Quebec, vUx ttie Hon. Edward Short, 
deceased. (Gazetted Oct ^th, 1871.) 

MINISTER OP AGRICULTURE. * 

JOHN HENRY POPE, of Cookshire, in the Electoral 
District of Compton, in the Province of Quebec, Esquire, 
to be a Member of the Queen's Privy Council for Canada, 
and Minister of Agricultnro, vt^e the Hon. Christopher 
Dunkin. 

NOTARIES PUBLIC. 

JOHN DONALD McDONALD, of the vfllage of Ren- 
ft«w. Esquire, Barrister-at-Law. (Gazetted Oct 2Sth, 
1871.) 

JAMES CLELAND HAMILTON, of the City of Toronto, 
Esquire, Barrister at-Law. (Gazetted Nov. 11th, 1871.) 

CHARLES E. PEGLEY, of the Town of Chatham, 
Esquire, Barrister^t-Law. (Gazetted Nov. 11th, 1871). 

JOHN TAYLOR, of the City of London, Esquire, Bar- 
rister-at-Law. (Gazetted Nov. 11th, 1871.) 

HAMNETT PINHEY HILL, of the City of Ottawa, 
Gentleman, Attomey-at-Law. gazetted Nov. 11th, 1871.) 

RICHARD THOMAS WALKEM, of the City of King- 
ston, Esquire, Barrister-at-Law. (Gazetted Nov. 18th, 
1871.) 

FREDERICK FBNTON, of the Cityof Toronto.Esquire, 
Barrister-at-Law. (Gazetted Nov. 18th, 1871.) 

ASSOCIATE CORONERS. 

MYERS DAVIDSON, of the Village of Florence, and 
ANSON S. FRASER, of the Village of Sombra, Esquire, 
M.D., within and for the County of Lambton. (Gazetted 
Oct 28th, 1871.) 

THOMAS WHITE, junior of the City of Hamilton, 
Esquire, M.D., within and for the County of Wentwortb. 
(Gazetted Nov. 18th, 1871.) 



It has been held in England, in Lee v. The Lan- 
ctuhire and Yorkshire Railway Company, that the 
legal and equitable rights of a passenger injured 
by a railway accident are exactly the same as 
those of a passenger injured by any other com- 
mon carrier, and the same considerations and 
rules apply in both cases. 
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DIARY FOR DECEMBER. 



1. Fri. 



S. Sat 

3. SUN. 

4. Mon. 

5. Tues. 



«. Wed. 

r. Thur. 

8. Fri. 

9. Sat. 

10. SUN. 

12. Tuea. 

14. Tliur. 



17. SUN. 

18. Mon. 

21. Thur. 

24. SUN, 

25. Hon. 

26. Tuea. 

27. Wed. 

31. SUN. 



New Trial Day, Q. B. Open Day, G P. Last 
day of detennining by Councils of appeal 
firom value of land. Clerk of every municlp. 
except Counties, to return res. rate-payers. 

Open Day, 

Ut Sunday in Advent. 

Paper Day, Q. B. New Trial Day, C. P. 

Paper Day, C. P. New Trial Day, Q. B. Last 
day of notice of tr^l in Co. Courts. Con- 
solidated Statutes came into force 1859. 

New Trial Day, C, P, Open Day, Q. B. 

Open Day. U(B-hearing Term in Chancery com. 

New Trial Day, Q. B. Open Day, C. P. 

Open Day. Michaelmas Term ends. Last day 
for Attorneys to take out certificates. 

f«d Sunday in Advent. 

General Sess. and Co. Court Sitt. in each Co. 

Grammar and Common School assessment pay- 
able. Collector's roll to be returned unless 
time extended. 

Srd Sunday in Advent * 

Nomination of Mayors, Aldermen, Reeves, Co. 
and Police Trustees. 

St. Thonuu. 

Uth Sunday in Advent. 

ChristmoB Day. Christmas vacat in Chan. beg. 

St. Stephen. 

St. John the Evangelist. Nomination of School 
Trustees in Toronto. 

Ist Sunday after Christmas. Last day for School 
Trustees to make half-yr. report to Loc.Sup. 
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EXECUTIONS IN DIVISION COURTS. 

The case of Da'oy v. Johnson^ recently 
decided ia the Court of Queen's Bench, will be 
read with interest by those of our subscribers 
who are concerned in the administration of 
justice in Division Courts. 

The question involved was in strictness a 
matter of pleading, but the remarks of the 
learned Judge who delivered the judgment of 
the court should be noted by Clerks and Bailiffs. 
We shall publish the case in full : the head 
note by the reporter is as follows : 

" A declaration against a Division Court bailiff 
for not levying under an ezecntion, alleged that 
the plaintiff recovered a judgment in the First 
Division Court of the county, and thereupon sued 
out an execntion directed to defendant as bailiff 
of the Second Division Court, commanding Mm 
to make the money out of the goods of defendant 
in the suit, wheresoever the same might be found; 
and that there were goods of such defendant 
within the bailiwick of defendant, out of which 
he could have levied. 

" Heldy that the count was bad: that the writ 
was not shown to be within the Act 28 Yic- 



cap. 28, sees. 18, 19, for it was not alleged that 
the fi, fa, was to be executed in the defendant's 
division or near to it, or that the goods were 
within such division, the defendant's ' bailiwick ' 
extending to the whole county." 



SECURED CREDITORS IN INSOLVENCY. 

The right of secured creditors to prove and 
rank on the estate of their insolvent debtor, 
has recently been the subject of discussion in 
the Court of Queen's Bench, aiid the result 
has been to upset some of the views enter- 
tained by assignees and lawyers on the subject. 

The facts of the case we allude to {In re 
Hunt, 31 U. C. Q. B. 116) were, that the 
insolvent in February, 1866, executed a mort- 
gage on lands and an assignment of goods to 
trustees for the benefit of R. G. & Co., and 
other creditors named ; and in August follow 
ing he made a voluntary assignment under the 
Insolvent Act The trustees, after this assign- 
ment, sold part of the real estate under the 
power of sale, and received part of the pro- 
ceeds of the goods. B. G. & Co., then claimed 
to prove against the estate for the balance due 
to them above what they had received from 
the trustees. 

The official assignee held that they had lost 
their right, having elected to look at their 
security instead of bringing it in under section 
5, sub-section 6, of the Insolvent Act of 1864 ; 
and his award was confirmed by the County 
Judge on appeal. 

The case was twice argued before th'^ Court. 
On the first occasion the two Judges then pre- 
sent differed in their view of the law, and the 
case was re-argued before the three Judges, 
when it was held by the majority — Mr. Justice 
Morrison dissenting, and upholding the opinion 
entertained by the official assignee and the 
County Judge— that 'Hhe mere fact of the 
sale did not necessarily exclude them from 
proo^ but that the securities sold might yet 
be valued; and if the estate had not been 
prejudiced, or were recompensed for any loss 
thereby, they should still be allowed to prove.' 



Our Sheet Almanac for 1872, which has 
become so popular, contains much new and 
useful information, and is ready for distribu- 
tion: extra copies can be had at the office 
of publication at a small price. The Index for 
the Local GourU Oazeite for 1871 is in the 
printers' hands, and will be issued shortly. 
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SELECTIONS. 



LOCAL COURTS, AND THE BOUNDS 
OF THEIR JURISDICTION. 

BT MB. 8EIUKANT POLUNG. 

We all now admit the value of local courts, 
and the necessity of bringing home justice to 
ever J man's own door. Our surprise is, how 
the principle could be so long successfully 
defied ; how, in civil cases, the quibbles, and 
dishonest fictions, resorted to in Westminster 
Hall, to bring our ancient system of local 
courts into contempt, could be suffered to 
prevail ; how, for justice administered on the 
spot, our forefathers could tolerate the gradual 
substitution of a compound of law, doled out 
at a distance, at a great cost, in a very pedan- 
tic form, and of so very artificial a character 
as to almost defy the detection of the simple 
justice as one of its ingredients. We are apt 
to forget, in considering our legal institutions, 
and the reforms to which they have been sub- 
jected, how much of good is derived from a 
remote period, how much of evil and abuse 
from that which has intervened. In dealing 
with the subject of local courts, the innova- 
tions that were gradually introduced, the 
reforms which have been effected, and the 
reforms which are still needed, it is usual to 
dwell only on the question of civil jurisdiction, 
whereas there is hardly anything that is ap- 
plicable to this part of the subject which can- 
not, with equal force, be brought to bear on 
the question of criminal jurisdiction. 

The principle of Alfred's Code of Laws was, 
that all matters, both of civil and criminal 
jurisdiction, should be disposed of in the 
locality in which they occurred, by local 
judges, and by a jury chosen from the imme- 
diate locality. If the County Courts before 
the innovations of the Norman lawyers, was 
the universal Court of First Instance in civil 
cases, its other chamber, the Sheriff's Tourn, 
had a similar jurisdiction in criminal cases. 
If it was through the subterfuges of Westmin- 
ster Hall that the old County Court lost its 
importance as a civil tribunal, it was by means 
also of its legal subterfbges that its criminal 
jurisdiction became a dead letter. The usurp- 
ation of the civil jurisdiction of the old County 
Courts by the Courts at Westminster Hall, 
was not a greater innovation than the narrow- 
ing the criminal jurisdiction of the Sheriff's 
Tourn by a succession of judge-made laws^ 
and the substituting for this jurisdiction the 
authority conferred by the royal commissions 
of oyer and terminer and gaol delivery, and 
that much slighter guarantee for judicial 
efficiency, the mere commission of the peace. 
We express wonder at this day how such un- 
warrantable encroachments on the constitu- 
tion could have been effectually made; how 
the Legislature could have remained silent or 
ineffective in dealing with such innovations ; 
how it could be endured that an arbitrary 
test of the limit of jurisdiction in civil cases, 



the amount of 40«., fixed at a time when it 
represented at least forty times the present 
value of that sum, should have continued till 
twenty-five years ago to have been adhered 
to, in defiance of the notorious changes in the 
value of money, and how, for the legal re- 
covery of all sums exceeding 40«. it became 
competent to the suitor, if not compulsory, to 
resort to the cumbrous, costly, and dilatory 
machinery o^ an action or suit in the Superior 
Courts at Westminster. But it is not the 
less true that during the 568 years which 
elapsed between the date of the Statute of 
Gloucester, and the passing the County Court 
Act of 1846, the only remedy afforded by the 
Legislature againit the abuses that had crept 
into our system of administering justice in 
small debt cases, was the institution by 
special favour in some towns, of Small DebU 
UaurtSy of a worse description than the old 
institutions so unnecessarily laid aside, and 
rapidly productive of so many evils, that the 
scant and costly justice of the Courts of West- 
minster Hall was preferred to the injustice 
which was so frequently the produce of these 
eccentric tribunals. 

The want of an effectual substitute for the 
old system of local courts of criminal jurisdic- 
tion fed, as we all know, to that chaos of legal 
enactments, giving the jurisdiction of justices 
of the peace, who, originally appointed as 
conservators of the peace, came at the whim 
of every fresh Parliament to have gradually 
heaped upon them judicial functions more 
extensive and varied, confused and unintelli- 
gible, than perhaps have ever been conferred 
on any honorary official body of men expected 
by a fiction of law to understand their duties. 

Our system of local courts of civil jurisdic- 
tion is now thoroughly established. For the 
success of this institution we are, if the truth 
must be told, less indebted to Westminster 
Hall, or the woolsack, than to wholesome pub- 
lic feeling, which has given earnest welcome 
to an institution, essentially good, based on 
the ancient principles of our constitution, and, 
after unwarrantable restrictions placed on it 
by the Courts at Westminster, revived to 
make up for their shortcomings. It is quite 
unnecessary to dwell upon the ordeal the in- 
stitution of our modern local courts had to go 
through. Bigotry, prejudice, and selfish in- 
terests pointec^ out nothing but evil from the 
experiment, the spread of a spirit of litigation 
and extortion, the deterioration of judicial 
character, the destruction of the Bar, and tho 
legal profession generally ; and whilst the 
sudden creation of such a large number of 
new judicial offices brought into the field a 
little army of candidates, it certainly cannot 
be said that, as a rule, the most eligible were 
selected. It came to be a practice in West- 
minster Hall to speak of the County Court 
Judges with disparagement ; stupid anecdotes, 
illustrating their inefficiency, were circulated, 
and if, by any subterfuge, the jurisdiction 
of the County Courts could be excepted to, 
it seemed justifiable and right Whether, 
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through actual defects in our system of judi- 
cial patronage, or the want of confidence which 
the profession had in the appointments of 
County Court Judges, these officials were 
treated for a long tim«, both in Westminster 
Hall and St Stephen's, as if unfit to dispose 
of any.but the simplest cases, involving neither 
large amounts, complicated facts, or serious 
questions of law. 

The Legislature has now gradually increased 
the jurisdiction of the County Courts, so as to 
make them certainly something more than 
what they were originally called. Small Debt 
Courts ; and the salaries of the Judges have 
very properly been augmented. We have a 
right to expect that, with ^he large number of 
really eligible men who now are said to aspire 
to the office of Judge of County Courts, the 
appointments will be henceforth in every way 
free from objection. 

Since the original Act of 1846, the legisla- 
tion upon the subject of the County Courts 
has been great; the limit in amount and cha- 
racter of 'their jurisdiction, legal, equitable, 
and extraordinary, the powers of the Judges, 
the sittings of courts, the amount of costs, 
&c., have all been dealt with, and if we are to 
credit the ^n dits as to the Judicature Com- 
mission, greater changes are impeoding. We 
pause now, only to refer to the propositions 
of Mr. Daniel,* who, in his paper, recently 
read before the Social Science Congress, seems 
to propose that the County CourU for the 
purposes for which they were really called 
into existence (viz., the adjudication of cases 
of small debts and demands, and the adminis- 
tration of justice in the immediate district 
where the dispute arose) shall now cease; 
and that the courts, instead of being held, as 
now, at short intervals in the places at present 
appointed shall henceforth be established at 
convenient centres: several of the smaller 
courts being done away with, and a very con- 
siderable portion of the Judge's work being 
delegated t^ the Registrar. 

We give Mr. Daniel's propositions in his 
own words : 

" (1st.) A redaction in the number of the 
courts, by doing away with several of the smaller 
courts. (2nd.) The power to obtain judgment 
by default extended to all cases of money demand 
above 6/. (3rd.) The period of limitation for the 
recovery of debts for shop goods should be con- 
siderably reduced, in the spirit of the obsolete 
though unrepealed Statute, 7 Jac. 1, c. 12. (4th.) 
The principal registrars to have jurisdiction to 
hear all cases of contract up to lo7. and all cases 
of tort up to 2/ , and any ^ases by consent, with 
power in special cases to refer the hearing to the 
judge. (6th ) The registrars should hold fre- 
quent courts for these purposes, in some places 
fortnightly, in. all others monthly. (6th.) There 
shonld be an appeal from the registrar to the 
judge, whose decision should be final. (7th.) 
The judge should hear and dispose of all other 

♦ " Local Courts, their Constitution and Jurisdictjon," 
a paper read before the Jurisprudence Department of the 
Social Science Congress, held at Leeds, October 9, 1871— 
V. Vernon Harcourt, Esq.,.Q.C., President— by W. T. S. 
Daniel, Q.C., Judge of County Courts Circuit, No. 11. 



business, with the assistance, when required, of 
commercial assessors, after the manner of nauti- 
cal assessors in the ()ourt of Admiralty. (8th.) 
There should be an appeal from his original 
jurisdiction to a Divisional Court of the Iligh 
Court of Justice. (9th.) The Courts of First 
Instance should be established in the metropoli- 
tan districts as well as throughout the country. 
(10th.) By a re-arranffement of circuits and con- 
centration of courts, the Courts of First Instance 
should be established at ronvenicnt' centren, an^ 
thus a considerable reduction would be effected 
in the number of judges and registrars — probably 
one-half of the judges and three-fifths of regis- 
trars. (11th.) There should be a power' of re- 
moval from one Court of First Instance to another 
for cause shown. (12th.) The procedure and 
practice of all the courts should be simple and 
uniform, and the process of each court should 
run through all The Court of Probate and Mat- 
rimonial Causes might be takgi as a model for 
the procedure ar«d practice of Courts of First In- 
stance. (13th.) The judges should be appointed 
by letters patent, and selected for their fitness, and 
take rank according to seniority among them- 
selves, and next after the youngest puisne judge 
of the High Court. (14th.) There should be a 
chief registrar to each Court of First Instance, 
an assistant registrar, when necessary, and a suffi- 
cient staff of clerks. (16th.) The existing County 
Court judges, who have served ten but less than 
twenty years, should be allowed to resign upon 
pensions equal to two-thirds of their present sala- 
ries; those who have served twenty years at 
their full salary ; and the Lord Chancellor sbou Id 
have full power to require any others to resign 
upon such pensions, (not being les9 than two- 
thirds of their present salaries), as he shall deem 
just. (16th.) The judges and chief registrars 
should be ineligible for Parliament, but the 
judges shonld be eligible for the High Court, and 
the chief registrars excluded from practice " 

Mr. Daniel adds — 

** A set of courts established on this basis 
would, I believe, be more efficient and economi- 
cal than the present, and the diminution in the 
number of judges would allow of judicial salaries 
being paid of an amount which would secure the 
services of able and experienced lawyers." 

These propositions are somewhat startling. 
It is difficult to see how the number of Judges 
of County Courts required in 1»47, when tho 
limit of their jurisdiction was 20Z., can now, 
when that jurisdiction has been so greatly ex- 
tended and expanded, be reduced, with any 
security for the work being, effectually, per- 
formed. Mr. Daniel's proposition, in aid of 
this scheme, that a portion of the present 
judges** work should be delegated to the regis- 
trars, and a number of the courts now held 
be discontinued, seems open to the most seri- 
ous objections. There is hardly any judicial 
abuse more frequently complained of, and 
more carefully to be guarded against, than 
that of the judge abandoning to others the 
work which he ought to perform himself. 
When we hear with what bitterness suitors in 
the Superior Courts complain of the injustice 
done them, by their being driven to refer to 
arbitration matters which, at great cost, they 
had submitted for trial in the ordinary course; 
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when we have heard so much of the evil prac- 
tice too frequently resorted to at Petty Ses- 
sions, of leaving much of the work, legally 
entrusted to the justices, to be dealt with by 
the magistrate's clerk, how great is the pre- 
sent dissatisfaction of the suitor where the 
judicial business in a County Court is neglected 
by the judge, and, as far as the law allows, 
delegated to the registrar, it is altogether im- 
possible to justify the Judges of the County 
Courts, being legally allowed to delegate to 
.the registrars so large a portion of their judi- 
cisd iunctions as Mr. Daniel here proposes. 

1?he great object of the institution of local 
courts is ta secure the efficient administration 
of /Justice «8 near as possible to the scene of 
litigation. U would not be tolerated at this 
early.period of the reformed system of County 
Oourts that, under any such pretext as Mr. 
Daniel affords, the stream of justice should be 
allowed to flow back from the course of local- 
ization to that of centralization — and it is in- 
deed difficult to make out how it would be 
any compensation to the community for losing 
the speedy and effectual administration of jus- 
tice on the spot to have a lesser number of 
judges sitting in greater dignity, and with 
more tpay, at a distance. ' 

The suggestion that has been of late so fre- 
quently made, and is adopted by Mr. Daniel, 
that the jurisdiction of the County Courts as 
Civil Courts of First Instance should be ex- 
tended, is entitled to far more consideration. 
The number of civil causes tried on circuit is 
becoming every year smaller. To make the 
County Court Judges assistant to, if not sub- 
stitutes for, the judges of assize, in a large 
number of cases, reducing the number of cir- 
cuit towns, instead of, as Mr. Daniel sufrgests, 
the number of places for holding local courts, 
would be an unmitigated advantage. The 
County Courts, with all the defects inherent 
in a system built up by patchwork legislation, 
are a valuable institution — let us increase 
their jurisdiction, but not on any pretence 
take away the boon conferred on the public 
of supplying justice in small cases, as in large, 
speedily and effectually, in the very district 
where the litigation arises. 

The justice now administered in civil cases, 
however, forms but an inconsiderable part of 
that which the community require To really 
bring home justice to every man's own door 
it is necessary to look beyond this. The 
wrongs that are every day suffered, the griev- 
ances to be redressed, especialhr among the 
humbler classes, can be but inef^tually dealt 
with by any mere improvement in our forms 
of action and civil procedure. The complaint 
may involve a criminal charge, the character, 
the happiness, the well-being of individuals or 
of classes, to whom the redress, by a formal 
action at law, is a mere mockery. Wherever 
a criminal charge is involved, the parties who 
stand as accusers and accused have a more 
serious issue raised than that which arises in 
ordinary civil actions. To each of them the 
dealing with -the chaise legally, justly, and at 



once, and on the spot, is of far more import- 
ance than the having civil remedies supplied 
for mere debts or money demands. To the 
mass of the people the only justice they are 
accustomed to look to now, is that which is 
dealt out to them in the magistrates^ courts. 
If the jurisdiction in criminal matters, and in 
the large range of cases which are now en- 
trusted to the magistrates, were as carefully 
legislated for as the recovery of debts, the 
humbler classes would feel more respect for 
the law, and would more rarely seek to be 
their own avengers; and the whole commu- 
nity would be altogether more benefitted than 
by any mere reforms in civil procedure. Is 
it not practicable to effect reform equally effi- 
cacious in the local ^procedure with respect to 
the one branch of justice as to the other ? — 
so to reform our sytftem of administering jus- 
tice in the great range of matters which now 
come within the jurisdiction of justices of the 
peace, and in matters of a kindred character, 
as to make dealing out law to the masses seem 
more like the simple administration of justice. 
It would be a work of interest to show how 
the old Anglo-Saxon system of local justice, 
which in civil cases has in our times been, to 
a great extent, restored by the revival of the 
County Courts, and which existed in no less 
force, certainly with respect to criminal cases, 
came step by step to give way to innovations, 
more or less, of Norman growth — how, long 
after the newer institutions had been generally 
established, the earlier plant continued to be 
cherished in our ancient cities and towns, 
whose charters and ancient customs upheld 
the privilege of having justice in criminal as 
well as civil cases administered in local courts; 
and how, in spite of the spasmodic efforts of 
the Legislature to provide, by a heap of Statute 
Law, for the difficulties which the substituted 
institutions have occasioned, the administra- 
tion of justice in criminal cases and in our 
magistrates' courts is still left altogether un- 
certain, confused, and unsatisfactory. It is 
not practicable to pursue this topic now — we 
have only to point out that there seems no 
good reason which is applicable to the ques- 
tion of reform in the administration of justice 
in civil cases, which does not, with at least 
equal force, prevail with respect to criminal 
oases; no reason why, if the revival of the 
ancient system of County Courts has answered 
in the case of the one, a similar reform might 
not be advantageously effected with respect 
to the other; why we could not have tribu- 
nals of First Instance, for the speedy and 
satisfactory disposal of the whole criminal 
business of the country within each of the 
present County Court districts, as well as the 
County Courts in their present form ; why a 
County Court Judge sitting alone, or as presi- 
dent of the assembled magistrates, could not 
do all this (with a jury, of course, in those 
cases where a jury is now required), as effec- 
tually as a judge or commissioner on circuit, 
as the chairman of Quarter Sessions, or a 
I Bench of Justices at Petty Sessions. It 



December, 1871.] LOCAL COURTS' & MUNICIPAL GAZETTE. [Vol. VII.— 181 



would, of course, require the appointment of 
additional County Court Judges, but if the 
advantage of this were not deemed sufficient 
to make up for the cost, the deficiency would 
be amply made up by the saving in the ex- 
penses of trial, and the keep of prisoners wait- 
ing to be tried, without taking into calculation 
the personal cost to prosecutors, witnesses, 
the police, the complainants, and the accused, 
under the present system. Were such local 
courts established, there would be no difficulty 
in leaving to them not only the jurisdiction 
now entrusted to magistrates, but in many 
cases this jurisdiction might be enlarged. A 
suromaryv jurisdiction and power might with 
great advantage be gjven to the Court in 
many cases where magistrates have now no 
pow«r. Thus it might with advantage be pro- 
vided that, in case of a criminal charge, the 
Court should at once dispose of the question 
of compensation, for a wrongful accusation, 
prosecution, or false imprisonment, subject, 
of course, to appeal in certain cases. In the 
case of disputes between master and servant 
it would be a great advantage to give the 
Court power in all cases to finally adjudicate, 
without restricting, as at present, the jurisdic- 
tion to the case of servants in husbandry. It 
might also with advantage be entrusted to 
such courts to deal summarily in case of 
slander and false accusstion, to assess the 
compensation to the injured person, or to ad- 
just all differences, as in ihe case of assaults. 

The progress of law reform, like the build- 
ing of the projected Palace of Justice, appears 
at present to be slow. It may be that the 
plan of so distinct a change as that here pro- 
posed may meet with obstacles — that the in- 
stitution of an unpaid magistracy is one which, 
whether it work well or ill, Parliament would 
hesitate to do away with. There is still a 
great deal to be done without trenching on 
such delicate ground. 

If we look at the present constitution of 
our unpaid magistrac}^ we shall find a great 
deal which might be remedied, without intro- 
ducing any serious innovation. The Commis- 
sion of the Peace for every county, including 
the names of gentlemen whose legal qualifica- 
tions consist in the possession of lOOl. a-year 
in land, has still the quorum clause in it, by 
virtue of which, in old times, Blackstone in- 
forms us, the presence of one of a select num- 
ber of efficient men was required at every 
sitting, a requirement which, as he explains, 
was, and is, evaded by a sort of trick, the 
names of one and all being repeated in the 
quorum clause. This quorum clause is still 
efficacious in other commissions from the 
Crown, as the Circuit Commissions, where 
the quorum is constituted, not of the grandees 
named in it, but only of the judges, serjeants- 
at-law, and Queen's counsel of the circuit 
By simply following the same course with the 
Commission of the Peace, one substantial im- 
provement would be easily effected ; and, in 
truth, very little is required to make our ordi- 
nary magistrates' sessions, if not perfect^ at 



least as efficient as tribunals at once excep- 
tional and honorary can be. 

There is "hardly a single instance where the 
Commission of the Peace does not contain the 
names of men with higher legal qualifications 
than those legally required of, or ordinarily 
poss.essed by, the stipendiary magistrates ap- 
pointed for the metropolis and elsewhere; 
e. g. men who have served as judges of the 
Superior Courts at home or in the colonies, 
Queen's counsel and serjeants-at-arms, judges 
of County Courts, chairmen or deputy-chair- 
men of Quarter Sessions, recorders of cities, 
&c. The existing state of the law tends, in a 
great degree, to discourage such men from 
acting as magistrates under the Commission. 

By the Statutes now in force, no single 
magistrate (not being a stipendiary) can, 
alone, transact the ordinary judicial business 
of a justice of the peace ; any unpaid magis- 
trate, whatever his judicial aptitude, is simply 
placed on a par with the other justices in the 
commission. If he attends Petty Sessions he 
may have to sit under a chairman in whom 
he ha^ no confidence, and find his brother 
justices wholly depending on the clerk for 
knowledge of their duties; and yet he may 
find himself outvoted in the ordinary business 
and decisions of the court. After such expe- 
rience, he may profiably be induced to absent 
himself for the future and to leave the magis- 
terial work wholly to the care of those whom 
he knows to be less competent, who may be 
very estimable in private life, perhaps even 
distinguished in society and in public, but 
who, Jbeing without legal education or experi- 
ence, are necessarily as much out of place on 
the judicial bench as men without medical 
education would be to decide cases at a hospi- 
tal or an infirmary. 

By a very easy amendment of the modern 
legal provisions which have been referred to, 
the advantage might be gained, of securing, 
in every district, magistrates at least as efii- 
cient and serviceable as stipendiary magis- 
trates, without their cost, and all this without 
disparagement to other magistrates in the 
Commission. Thus, on every justice of the 
peace, possessed of the judicial qualifications 
already referred to, let there be conferred the 
powers and jurisdiction now attaching to the 
office of stipendiary magistrates. Let a return 
be at once obtained from each county of the 
names of all persons in the Commission of the 
Peace so specially qualified, and their names 
be included in a new commission as presiding 
magistrates. It might, without any fear of 
inconvenience, be provided that such presid- 
ing magistrates shall have precedence of all 
other magistrates, and that one shall act as 
chairman at every magistrates' court they 
attend. By a few simple rules as to the time 
and place of holding Petty Sessions, the at- 
tendance of one of such presiding magistrates 
could always be secured, and thus, without 
any very radical change, the existing ma- 
chinery could be made to work till a better 
were substituted. — Law Magazine, 
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NoTicB OP Action. 

King v. Chamberlain, O.P., 19 W.R. 931. 

It is not, perhaps, to be wonderM at that, 
in interpreting clauses in Acts of Parliament 
which provide for the protection of those act- 
ing in pursuance of the statute, by requiring 
notice of action, the analogy of action for 
malicious prosecution should have been often 
though erroneously followed, and a similar 
test applied. Of course, if the thing done 
were in reality in pursuance of the statute, no 
action would lie, and therefore no notice of 
action would be required, or, at least, not for 
the same reason. On the other hand, if the 
statute were made a mere pretence, and the 
act were really one of wilful malice, the 
clause would obviously have no application. 
Assuming then, a wrongful act, but the exis- 
tence of an honest and bona fide belief in the 
defendant, what must be the contents of that 
belief: Not, certainly, that he is acting by 
virtue of such and such a chapter of such and 
such a volume of the statute book ; but, upon 
the other hand, not merely a general belief 
that he is acting legally ; an error as to the 
law will not help him here more than else- 
where. It remains, therefore, that the error 
must be an error as to facts ; and, putting 
together right law and wrong facts, it results 
that he must have thought facts to exist 
which, if they had existed, would have made 
his conduct lawful under the statute in ques- 
tion. The only question that remains is, 
whether, in addition to this bona fide belief in 
the facts, there must have been reasonable 
and probable grounds for the belief. It has 
been for some time settled that this need not 
be proved, although the existence of such 
grounds may be an argument in favour of, 
and their absence an argument agaibst, the 
existence of the belief. Dmoning v. Copely 
L. R 2 C. P. 461, however, and Lester v. 
Hart L. R. 2 C. P. 322, have apparently 
misled some people, although both cases were 
really illustrations only of the proposition that 
it is not enough for a man to believe generally 
that he is acting legally, and that his error 
must be not in the law but in the facts. In 
the latter case, however, it must be admitted 
expressions are used which might mislead ; it 
is useful, therefore, to have the principle so 
affirmed and those expressions explained, as 
was recently done in King v. Chamberlain. — 
Solieitorg' journal. 



POSTAL CARDS. 



May a person with impunity make ase of the 
new postal cards to send his neighbour defama- 
tory and scurrilous langjuage concerning him ? 
According to the daily papers, this question has 
been answered by a metropolitan magistrate in 
the affirmative; but we cannot but think there 
roust be some inaccuracy in the report. It is 
said a tradesman applied to Mr. N^ewton for a 
summons against a man who had sent him a libel 



on a post-card, and that the learned magistrate 
refused to grant it, on the ground that there was 
no more a publication of the contents of the card 
than there would have been had it been a sealed 
letter. We would caution any evil -disposed per- 
son from relying on this supposed decision as 
providing a safe and cheap mode for abnse and 
defamation. The first point to be noticed is, that 
ever since the tinoe of Lord Mansfield it has been 
admitted law, that the sending a letter containing 
a libel to the party against whom it is made is a 
salient publicatioD t<> sustain an indictment, 
although it would not support an action. In the 
case of Beg. v. Burdett (SB. <& A. 717), the court 
held that a delivery of a sealed letter containing 
a libel at the post-ofiice is a publication there. 
The reason why an action will not lie on a libel 
when the only publication has been to the party 
libelled is, because the plaintiff could sustain no 
injury unless he himself communicated the libel, 
but this reason does not excuse the libeller from 
being prosecuted for the offence, the gist of the 
crime being not the injury to the individual, but 
the provocation and tendency to a breach of the 
peace. This is no obsolete doctrine. Within the 
last two years a man was sentenced at the Old 
Bailey for writing a libellous letter to and of the 
prosecutor. But we go a step further, and contend 
that there is a great difference (>etween sending a 
letter in an envelope and writing a libel on a post- 
card, which can and probably will be read by 
clerks, letter carriers, domestic servants and 
others. It must be remembered that the annoy- 
ance caused to the recipient of the libel will arise 
from the suspicion that others have seen it, and 
in this way a nervous person's life might be made 
a perfect burden to him, although in fact he alone 
might have read the imputations upon his charac- 
ter. If a man wishes to abuse you, and is not 
anxious that others should see it, it is surely not 
too much to require him to pay a penny for a 
stamp, and put the abuse under cover. It was 
held by Lord KUenborough that where it was 
proved that the defendant knew that a clerk of 
the plaintiff opened his master's letters in his 
absence, there was evidence for the jury to consi- 
der whether the defendant did not intend the 
letter to come to the hands of a third person: 
Delacroix v. Thevenot, 2 Stark. 63. Surely in the 
same way the fact that a person wrote on a post- 
card would be some evidence of a desire that the 
contents should be known by others than the 
plaintiff. It was only last year that an attorney 
recovered damages in an action for libel, where 
the libel was part of the direction of a letter 
addressed to him, as " Old Perjury Jones, of 
Goring Place, Llanelly, South Wales : " Jones v. 
Bewicke, L. Rep. 5 C. P. 32. It is true that the 
letter carrier was obliged in the course of his 
duty to read the direction, but still we submit 
that the case has a bearing upon the question 
before us. — Law Timee. 



Resioemob — A. had 1odging.« at £., where his 
family resided; but, being employed at M., he 
was furnished lodging there and slept there, 
though not obliged to do so, with the exception 
of one or two nights a week, when he slept at E. 
Held^ that A.'s residence was at E. — Taylor v. 
Overstereo/St. Mary Abbott, L. R. 6 C. P. 809, 
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MAGISTBATES, MUNICIPAL, 
INSOLVENCY & SCHOOL LAW. 



NOTES OF NEW DECISIONS AND LEADING 

CASES. 

GoYBBHMiiiT Aid to Railways. — Held, that 
the defendants, who hud contracted merely for 
the grading and fencing of a portion of their road 
before the date specified in sec. 3 of 84 Vic, cb, 
2, were not entitled to aid under that section, as 
having contracted for the eonetrttetion of snob 
portion of their road. — McRae y. Toronto and 
Nipisting Railway Co., 22 U. C. G. P. 1. 

SIMPLE CONTRACTS & AFFAIRS 
OF EVERY DAY LIFE. 

NOTES OF NEW DECISIONS AND LEADING 

CASES. 

Intkbih Alimoht. — On an application for 
interim alimony, the validity of the alleged 
marriage cannot be tried. If a marriage de 
facto is proYed, it is sufficient. 

Bat to obtain an order for interim alimony, 
the plaintiff must shew sh« is in want of means 
of support. 

V^hen the parties bad been living separate for 
four years, and the wife did not allege she was 
in want of means of support, and the husband 
fiwore she was in better circumstances than he 
was, an order was refused. — Bradley y. Bradley, 
8 Gh R. 829. 



Sale ot Wheat — Gonybesion into Floub — 
Shipping Beobipt — M. & Co., at Ghielph, 
bought a oar-load of wheat on commission for G. 
They paid for it themselYos, and shipped it by 
the defendants' railway, taking the railway 
receipt ia their own name as consignees. The 
car was addressed to the care of G. at Water- 
down, M. A Go. being aware that it was intended 
to be ground there for G., and the receipt was 
endorsed by them to the Canadian Bank of 
Commerce. Through this bank they drew npon 
C. at 15 days' sight for the price, with their 
commission and bank charges, and discounted 
the draft with the receipt attached as collateral 
security. At Waterdown the wheat was delivered 
by defendants, upon C.'s order, to his brother, 
who had a mill there. It was mixed by him with 
other wheat and ground, and fifty-five barrels of 
fiour, the equivalent for it, was delivered by him 
to the defendants for G. G. became insolvent 
before the draft matured, and M. & Co. took it 
up and got the railway receipt re-indorsed to 
them. C.'s assignee having sued the defendants 
in trover and detinue for the flour, they, in 



privity with M. & Go. denied the plaintiffs 
right to it, and set up the title of M. & Go. The 
case haYing been tried without a jury : 

Seld, that M. & Co., on the re-indorsement by 
the bank to them, were in as of their former 
title, not as assignees of the bank, with the 
rights given to the latter by the statute, and that 
their rights must be considered as if the bank 
had never intervened. 

2. That the defendants were entitled to set up 
the title of M. & Co. as a defence. 

8. WUson, J. dissenting, that as between M. 
& Co., and G., the insolvent, the property in the 
wheat did not pass to G. until paid for, it being 
the reasonable presumption from all the circum- 
stances that this was the intention of the parties. 

4. That the conversion of the wheat into flour 
made no difference, for, looking at the usual 
course of business in such matters, this flour, 
though not made from the identical wheat, 
should be regarded as the produce of it. 

The defendanto, therefore, were held entitled 
to succeed. — Mason, Assignee of F. D Cummer^ 
V. The Great Western Railway Company, 31 
U. G. Q. B. 7.8. 



Distress fob Rent — Sbizcbb of Shbbp — 
Liability of Landlord — Trespass. — It is 
illegal to distrain sheep when there are other 
goods upon the premises su^cient to satisfy the 
claim; and trespass was therefore held to lie 
against a landlord for the act of his bailiff in so 
distraining, it appearing that he had spoken of 
making the sale, and had received the proceeds 
thereof, and no evidence being offered of hifl 
non-complicity therein. — Hope v. White et at, 
22 U. G. G. P. 6. 



Liability of Go-Trustees — Agbnts — Intbb- 
EST — A trustee is bound to exercise a prudent 
supervision over the acts of an agent, or a co- 
trustee appointed or acting as agent or manager, 
for his co-trustee ; and where he neglects this 
duty he makes himself liable for losses occurring 
through the acts of such agent or manager. 

But a trustee in this position was not held 
liable for moneys received by his agent or 
co-trustee acting as manager, which were not 
entered on the books (to which the trustee 
charged had access) and which he could not have 
discovered by any vigilance he might have used. 

A trustee is liable for the acts of an agent in 
whose appointment he has concurred, and whose 
defalcations would have been discovered by afir 
ordinary inspection of the books kept by him. 

Where compensation was given to trustees by 
the trust deed, not in a lump sum, and they had 
failed in some points of their duty, the Master 
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did not ooDBider tbat he oould depriTe them of 
compeniation, bat held that he could determine 
on the valne of the work done, and make a 
correspondiog allowanoe. 

Interest held to be allowable on a preferred 
debt, consieting of drafts and promissorj notes 
from the date until paid, and pending suit — 
City Bank v MauUtm, 8 Ch. B. 884. 

Bailwat — Nbouobiiob. — A. traTelled daily 
between L. and. H The train stopped before 
arriYing at the station of H., so as to bring the 
carriage in which was A. opposite a pile of rub- 
bish. '* H/' was called out, and shortly after, 
** Keep your seats." The train then moved on 
to the station. A., who was very near-sighted, 
got out when the triUn first stopped, fell, injured 
himself, and died in consequence. Htld, (Kelly, 
C B., Willes, and Keating, JJ., dissenting) that 
there was no evidence of negligence in the rail- 
way company to be left to the jury. Even if 
there were such negligence, the conduct of A. 
must be considered in deciding whether there 
was a proper case to be eubmitted to the jury. 
(By the whole court)— calling out ** H." was not 
of itself an invitation to alight. — Bridges v. North 
London Railway Co. L. B. 6 Q. B. (Ex. Ch.) 877. 

The Plaintiff took a ticket from defen- 
dant railway company, from A. to C. At B., 
between A. and C, said company's line joined 
the line of another company, over which the 
defendants had, by act of Parliament, running 
powers to C. on payment of tolls, the traffic 
arrangements being with the second company by 
said act. Defendants' train ran into a train of 
the other company, through negligence of the 
latter, and the plaintiff was injured. Btld, that 
the defendants were liable for such negligence. 
// ittmt the contract is that reasonable care shall 
be exercised by all by whom such care is neces- 
eary, for reasonably safe conveyance to the end 
of the journey — Thomas v. Rhymney Railway Co* 
L. E. 6 Q. B. 266; s. o. L. B. 5 Q. B. 226. 



If a person enters the saloon-car of a freight 
railway train, and, when the train starts, with- 
out being requested or directed to leave, remains 
there as a passenger, contrary to the rules of 
the company, but with the knowledge of the 
conductor, who receives from him the usual fare 
of a first-class passenger, the corporation incurs 
the same liability for his safety as if he were in 
their regular passenger train — Dunn v. O T. 
£. Co. (U. S. case). 7 C. L. J. N.S. 829. 

Snarrr. — The sureties on a bond covenanted 

that they or either of them should not be released 

y any arrangement 'which might be made, with 



or without their consent, between the principal 
and obligee for continuation or alteration of time 
of payment, or additional eeeority. On failure 
by the principal to pay an instalment due on the 
bond, W. undertook to pay the whole amount 
due in case the principal should be nnable to 
discharge the bond in a manner provided. W. 
had to pay the whole amount. Beld, that each 
surety was liable to W. for a moiety thereof.—* 
Whiiiny v. Burke, L. B. 6 Ch. 842 ; 8. o. L. &. 
10 Eq. 689. 

Abbiteatioh.^-Bbobptioh ov ihpkopbk kti- 
DBHOB.— On applications to set aside awards for 
misconduct of arbitrators, the facts which are 
relied upon to establish charges of partiality and 
unfairness on the pari of an arbitrator must be 
clearly averred. 

Quare as to right on such application to show 
cause on last day of term. 

The decision of an arbitrator being binding on 
the parties in matters of law as well as in fact, 
an award will not be set aside because letters 
are put in as evidence by one of the parties, 
which are not legal evidence, if the dream- 
stances and the conduct of the arbitrators are 
consistent with the supposition that they only 
read the letters for the purpose of judging of 
their admissibility as evidence, and it not ap- 
pearing that they actually received them as 
evidence. — In rt Hotehkits v. Hall, 7 C. L. J. 820. 



Patent. — Where a patentee had a manufac- 
tory in both England and France, it was held 
tbat a purchaser buying in France had an im- 
plied license to sell in England. A patentee, 
bringing suit for infringement, mast prove both 
that the article was sold, and that it was not 
manufactured by himself. — BetU v. Willmott, 
L. B. 6 Ch. 289. 



Insolvbnot Act — Dischabqb — Cosfibmatiok 
— DrviDBNDs. — It is optional with an insolvent 
whether he will proceed under sec. 97, or under 
sec. lOl of the Act of 1869 ; and when there is 
reason to anticipate that the discbarge will be 
opposed, the latter course is more expeditious. 
Where a deed of composition and discharge has 
been duly executed and filed with the assignee, 
it teems nolice of the filing and of the insolvent's 
intention to apply for a confirmation of his dis- 
charge may be given at once under section 101, 
although the month allowed by sec 86 (Form I.) 
for creditors to file their claims has not expired. 

The assignee may declare a dividend at any 
time within one month after his appointment, 
and therefore at intervals of not more than three 
months.— /n re E, D. Tucker , an Insolvent. 



December, 1871.] LOCAL COURTS' & MUNICIPAL GAZETTE. [Vol. VII.— 185 



CANADA KEPOBTS. 



ONTARIO. 
QUEEN'S BENCH. 

ChAB LIS WORTH V. WaBD. 

Collection qf Taxes— Extension of Time— C. S. U. C, ch. 65t 
sees. 103, lOU, 177 —27 Vic. eh. Id— Neglect to pay over- 
issue of Warrant under sec. 177 — Computation of time— 
•* Within twenty days after." 

One M. was collector of a township for 1864 and 1865. 

By the C. S. U. C, ch. 66, as amended by 27 Vic, ch. 19, 
sec. 12, the roll was to be returned to the township 
treasurer by the 14th December in every year, or on 
such day in the next year, not later than the 1st May, 
as the County Council might appoint ; and in case of his 
neglect to collect by the day so appointed, the County 
Council might, by resolution, authorize him to continue 
the collection ; but this was not to affect his duty to 
return the roll, or the liability of his sureties. It was 
also enacted that on his neglect to pay over or account, 
the treasurer should, '* within twenty days after the 
time when the payment ought to have been made," issue 
a warrant to the Sheriff to levy the sum not paid or 
accounted for, on his goods or lands. 

In January, 1805, he was authorized to continue the collec- 
tion of the taxes for 1864, until the Ist May then next ; and 
in January, 1866, to continue the collection of taxes for 
the township ".so long as he should be recognised by 
the municipality of said township." He did not return 
the rolls until April, 1867, when a large sum of the taxes 
for each year appeared not to be accounted for. On the 
2nd of that month, the treasurer, under a resolution of 
the Council, demanded payment, and on the 6th he 
issued his warrant, under which the sheriff, in May, sold 
the land in question. 

Heldf that the sale was unauthorised, and that the sherifTt 
deed conveyed no title. 

Per Richards^ C. /.—The extraordinary remedy given by 
the issue of a warrant applies only when the collector 
neglects to pay over by some time fixed within the 
period allowed by law ; but if the municipality authorize 
nim to continue the collection beyond tiiat period, his 
liability, and that of his sureties, must be enforced by 
the ordinary means. 

Per Wilson, J. — The demand on the 2nd of April made 
that the day on which the payment ought to have been 
made, but under the Statute the warrant could not be 
issued until the expiration of twenty days from that 
time, and was therefore premature. 
On the 1st January, 1867, the Acts above mentioned were 
repealed, "saving any rights, proceedings, or things 
legally had, acquired, or done under them." Q^ioere, 
whether the right to issue the warrant still existed? 

[31 U.C. Q.B. S4.1 

Ejectment for lot No. 18, in the first conces- 
BiOD north-east of the Toronto and Sydenham 
Boad, in the township of Artemisia in the count/ 
of Grey. 

The foflowing case was stated for the opinion 
of the Court : 

One Thomas Moore was the owner of the said 
lot. in fee simple, as grantee of the Crown. 

The said Thomas Moore, by three scTeral 
mortgages, made and executed respectively on 
the 12th of April, the 8th of May, and the 21 st 
of August, 1867, conveyed the said lot of land to 
the plaintiff, who, it is admitted, is entitled to 
the possession thereof, unless under the follow- 
ing facts a better title to the said land became 
and is vested in one John W. Armstrong, through 
whom the defendant claims as tenant, and on 
whose title the said defendant has a right to rely 
to maintain his possession. 

The said Thomas Moore was collector of taxes 
for the said township of Artemisia for the years 
1864 and 1865 He, as such collector, did not 
return the collector's rolls of the said township 
for the years 1864 and 1866 until the beginning 
of April, 1867, when the same were returned in 
compliance with a resolution of the municipal 



council of the said township, dated 5th of March, 
1867. When the said rolls were returned, it was 
found on examination thereof, that the said 
Thomas Moore had collected and not accounted 
for, and neglected to pay over to the treasurer of 
the said township for the year 1804, the sum of 
$1,764.04, and for the year 1865 the sum of 
$3,857 94. 

The Assessment Act, Gonsol. Stat. U.C, ch. 
55, as amended by 27 Vic . ch 19, was in force 
until the Ist of January, 18C7, when the Assess- 
ment Act 29-30 Vic, ch. 53, came into force. 
By sec. 103 of said Consol. Stat. U.C. ch 55, as 
amended by sec. 12 of 27 vie , ch. 19, it is pro- 
vided that on or before the 14th of December in 
evjery year, or on such day in the next year, not 
later than the 1st of May, as the council of the 
county may appoint, every collector shall return 
his roll to the treasurer of the township, and 
shall pay over the amount payable to such 
treasurer. 

On the 28th of January, 1865, the County 
Council of the said county of Grey passed a 
resolution, that the said Thomas Moore *'be 
authorised to continue until the let day of May 
next (1865) the levy and collection of rates and 
taxes for the year 1864, of the township of 
Artemisia.'' 

On the 26th of January, 1866, the said county 
council passed a resolution, that " the said 
Thomas Moore be authorized to continue the levy 
and collection of taxes for the said township of 
Artemisia so long as he should be recognized by 
the municipality of the said township." 

On the 5th of March, 1867, the township 
council of the said township passed the resolu- 
tion above referred to. in the words following : 
** Resolved, that Mr. Thomas Moore, collector, 
be notified if he have not his rolls of 1864 and 
1865 duly returned in accordance with the 106tb 
and 107 tb sections of the AsBCssmentof Property 
Act of Upper Canada of 1866, by not later date 
than the 11th day of the present month, the 
council will take immediate steps to enforce the 
return ; and in such case it be an instruction to 
the treasurer to demand the said rolls from the 
said collector on the 12th instant, and on re- 
ceiving the same he shall examine them, and 
find out what amount is collected and what un- 
collected, and subn^it the same to the auditc»rs, 
and report to the reeve at the earliest possible 
date all the information in the premises " 

On the 16th March, 1867, the collector pro- 
mised in writing that if permitted to continue 
the collection of rates yet unpaid on the rolls for 
1864 and 1865, he would immediately and con- 
tinuously proceed with the collection thereof, 
and would, on or before the 5th April, 1867, 
collect and duly pay over to the treasurer of the 
corporation, the whole and every part of the 
rates of the said years that were collectable, and 
which he Lad collected, and return the rolls, 
duly verified, with schedule, as directed by the 
Assessment Act 

On the 1st of April, 1867, the said township 
council passed the following resolution : *' That, 
according to the report of the audit of the collec- 
tors of 1864 and 1865 by the township treasurer, 
there appears to be a large amount collected on 
the said rolls and Qot paid over ; but in view of 
the possibility of some error in the promisee, it 
be our instruction to the treasurer to take his 
books down to the residence of the said collector, 
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and compare bis receipts with the credits giren 
and the respective dates thereof, and to obtain 
any other pertinent information available in the 
premises for the information of the council. It 
farther appears that the collector has failed to 
comply with the reqairements of previoas reso- 
lutions of the council as to duly returning his 
rolls, with schedule, and certified as the law 
directs; it be therefore an instruction to the 
said treasurer to demand the immediate custody 
of the said rolls and of all moneys received by 
him, the said collector, by virtue of his office on 
account of the said rolls, and not already paid 
over, and report immediately to the council or 
reeve what may have been done in the premises. 

The treanurer, on the 2nd of April, 1867, de- 
manded of the said Thomas Moore the amounts 
above mentioned as the amounts collected and 
not paid over for the years 1864 and 1865. 

On the 6t1i of April, 1867, the treasurer of the 
said township issued his warrant, claiming and 
assuming to act under the authority of sec. 182 
of the Assessment Act of 1866 above mentioned, 
directed to the sberiiF of the county of Grey, 
commanding him to levy of the goods, chattels, 
land;), and tenements of the collector and his 
sureties, the respective sums above mentioned. 
These warrants were on the same day placed in 
the sheriff's hnnds. 

On the Bth of April, 1867, the said sheriff, 
und^r the said warrants, levied upon certain 
goods and chattels, and upon the said above- 
mentioned lands of the said Thomas Moore, and 
afterwards, on the 7th of May, 1867, sold the 
said land to the said John W. Armstrong, under 
whom the defendant claims ; and on the 16th of 
May, 1867, the sheriff executed a deed of the 
said land, in pursuance of the said sale, to the 
said John W. Armstrong, as a trustee, the said 
John W. Armstrong being then, and at the date 
of the said warrants, treasurer of the said town- 
ship. (Copies of the said warrants and deed 
were annexed to the case.) 

The said Thomas Moore had duly entered 
into bonds for the due performance of his office 
of collector for the years 1864 and 1865, respec- 
tively, with two sureties. 

The question for the opinion of the court is, 
whether the title of the plaintiff under the said 
mortgages is entitled to prevail over the said 
warrants of the treasurer of the said township, 
and the said sale of the sheriff, and the deed 
executed by him in pursuance of such sale. If 
the court shall be of opinion that the title of the 
plaintiff is entitled to prevail, their judgment to 
recover the said land shall be entered for the 
plaintiff, with costs. 

But if the court shall be of opinion that the 
title of the plaintiff is not entitled to prevail, 
their judgment shall be entered for the defen- 
dant, with costs. 

The case was argued during Easter term last. 

if. C. Cameron, Q C , for the plaintiff. The 
sale cannot be supported. The Consol. Stat. 
U. 0. ch 55, had been repealed by 29 & 80 Vic. 
cb. 63, when the warrant issued, ** saving any 
rights, proceedings, or things legally bad, ac- 
quired, or done under the said Acts, or any of 
them." This gives no right to continue pending 
proceedings, or to issue the warrant : Bryant y. 
Hill, 23 U. C. R 96 ; McDonald v. McDonell et 
al, 24 U. C. R. 424. This power to levy sum- 
' marily is an extraordinary one, and it must be 



exercised strictly within the statute. Here no 
definite time was named for the return of the 
roll or for payment. Moreover, the warrant 
was premature. It must be issued *< within 
twenty days after the time when the paymeot 
ought to have been made," and this, according 
to the true construction, means after the expira- 
tion of twenty days. There was no demand un- 
til the 2nd April. The payment could not be 
due until then, and the warrant issued on the 
6th. r Morrison, J., referred to O'Meara v. 
Foley , IT. L. R. 4 C. L. i 16 ] The conveyance, 
moreover, is void. It is made to the treasurer 
for the corporation, but the corporation cannot 
bold it for any acknowledged or avowed purpose 
under the Municipal Act. 

Harrison, QC, contra The limitation of 
time for returning the roll is for the benefit of 
the Corporation. They can give further time, 
and their rights should not be prejudiced by so 
doing. So long as the Township Corporation 
allow the roll to remain in the collector's hands, 
neither be nor his sureties can aay that he 
should have been called upon sooner to return 
it ; only the Corporation or the School Trustees 
can be prejudiced or can complain. Here the 
roll was legally in his bands, and when the 
demand for payment was made upon him it was 
bis duty to comply with it. Not having done so, 
the warrant and the sale after it were authorized: 
Newberry V, Stephens, 16 U. C R. 65 ; Mc Bride 
V. Oardkam, 8 C. P. 296 ; In re McLean t. 
Farrell, 21 U. C. R. 441 ; Coleman v. Kerr, 27 
U. C. R. 6. As to the position of the sureties, 
The Corporation of Whitby v. Harrison, 18 U C 
R. 603 ; and Todd v. Perry, 20 U C R. 649, 
may be referred to, but here there is no question 
as to the sureties, for the land sold was the col- 
lector's, not theirs. The Statute authorizing 
the warrant does not say that if not issued 
within the time it shall be void : Dwarrit on 
Statutes, 606, 611. 

Richards, C. J.>-When the Collector's BoUi 
of 1864 and 1865 were given to Moore, he being 
collector for those years, sec. 103 of the Consol. 
Stat. U.C. ch. 55, as amended by 27 Vic. ch. 19, 
sec. 12, was in force, and is as follows, as far as 
relates to townships and counties : — 

**0n or before the 14th day of December in 
every year, or on such day in the next year, not 
later than the Ist of May, as the council of the 
county or city may appoint, every collector shall 
return his roll to the treasurer of the township, 
town, or village, or to the city chamberlain, aod 
shall pay over the amount payable to such 
treasurer or chamberlain, specifying, in a sepa- 
rate column on bis roll, how much of the whole 
amount paid over is on account of each respec- 
tive rate." 

Sec. 104.— "In case the collector fails or 
omits to collect the taxes, or any portion thereof, 
by the 1 4th day of December, or by such other 
day appointed by the council of the county or 
city as aforesaid, such council may, by resolu- 
tion, authorize the collector, or any other person 
in his stead, to continue the levy and collection 
of the unpaid taxes in the manner and with the 
powers provided by law for the general levy and 
collection of taxes ; but no such resolution or 
authority shall alter or affect the duty of the 
collector to return his roll, or shall in any man- 
ner whatsoever invalidate or otherwise affect the 
liability of the collector or bis sureties." 
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Uodep sec. 177, *»If the collector refuses op 
neglects to pay to the proper treasurer, or other 
person legally authorized to receive the same, 
the sums contained on his roll, or duly to account 
for the same as uncollected, the treasurer or 
chamberlain shall, within twenty days After the 
time when the payment ou^tht to haye been 
made, issue a warrant under his hand and seal, 
directed to the sheriff of the county, * * * 
commanding him to levy of the goods, chattels, 
lands and tenements of the collector and his 
sureties, such sum as remains unpaid and un- 
accounted for, with costs, and to pay to the 
treasurer or chamberlain the sum so unaccounted 
for, and to return the warrant within forty days 
after the date thereof." 

By 29-30 Vic, chap. 58, passed 15th August, 
1866, and which came in force upon and from 
the first day of January, 1867, the Acts amend- 
ing the Assessment Act passed in 1860, 1861, 
and 1863, and the Assessment Act, ch. 55, 
of the Consolidated Statutes of Upper Canada, 
** are hereby repealed, saving any rights, pro- 
ceedings, or things legally had, acquired, or 
done under the said Acts, or any of them.'* 

When the Act of 29-80 Vic. ch. 53, came in 
force, the following was the position of matters 
in relation to the collector and the municipality. 
He had in his bands the assessment rolls for the 
years 1864 and 1865, the county council of 
Grey having, on the 28th of January, 1865, 
authorized him to continue the levy and collec- 
tion of the taxes for 1864 until the 1st of May, 
1865. 

And on the 26th of January, 1866, he was, by 
resolution of the same council, authorized to 
continue the levy and collection of taxes for 
Artemisia **soIongas he should be recognised 
by the municipality of the said township.** 

Sections 104 and 105 of 29-30 Vic , ch. 53, 
differ very little from sections 108 and 104 of 
Consol. Stat. U. C , ch. 55, except that the 
council of the township may appoint a day not 
later than the 1st of April, instead of the 1st of 
May, as in the repealed statute, for the return of 
the collector's roll, and paying over of the 
money ; and in case of the failure of the collec- 
tor to return the roll and pay over the money, 
the council of the township may by resolution 
Muthorize the collector, or some other person in 
his stead, to continue the collection of the unpaid 
taxes, as in the former Act. 

Sec. 182 of the Act of 1866 is in the same 
words as sec. 177 of Consol Stat. U. C, oh. 55. 

The cases referred to by Mr. Cameron in the 
argument shew that the Courts have held that 
the sheriff, in conveying land sold for taxes, 
exercises a statutory power, and that he must 
exercise the power under the statute ; and when 
the statute is repealed, and no provision made 
for the exercise of that power, the sheriff can- 
not, after the repeal of the statute, convey the 
lands he may have sold under that very statute, 
and which, by its terms, he could not have con- 
veyed to the purchaser until a certain time 
had elapsed, and before the expiration of that 
time the statute was repealed. The statute im- 
posing the rate and authorizing the sale of the 
land, in the cases referred to was repealed, 
** except in so far as the same may affect any 
rates or taxes for the present year, or any 
rates or taxes which have accrued and are 
actually due, or any remedy for the enforcement 



or recovery of such rates or taxes, not otherwise 
provided for by this Act. 

The cases referred to by Mr. Harrison decide 
that the collector, whilst he retained the roll, 
bad power to collect the taxes unpaid that were 
to be levied under it after the time mentioned in 
the statute, 14th of December, for the return of 
the roll, when the time had not been enlarged by 
the council of the municipality when the distress 
for the taxes was made. The effect of the deci- 
sions seems to be, that as long as the collector 
retained the roll, and was an officer of the 
municipality, he might collect the taxes men- 
tioned in it, and having collected the taxes, he 
and his sureties were liable on their bond for 
not paying them over. 

The question here is, whether the warrant 
authorized by the 182nd section of the Statute 
29-80 Vic, ch. 53, and Consol. Stat. U. C , ch. 
55, sec. 177, can be issued at any time when 
more than twenty days have expiVed after the 
collector was bound to return the roll and pay 
over the money by the provisions of the 103rd 
section of the last mentioned Act, or the 104th 
section of the other statute, to wit, the 14th of 
December, or the 1st of April or May of the 
year for which the taxes were to be collected, or 
in the following year as to the last mentioned 
days. 

The section speaks of the collector refusing or 
neglecting to pay to the proper treasurer, or 
other person legally authorized to receive the 
same, the sums contained in his roll, or duly to 
account for the same, as uncollected Then the 
treasurer or chamberlain shall, within twenty 
day 8 after the time when the payment ought to 
have been made," issue a warrant to levy such 
sum as remains unpaid and unaccounted for. 

What is the time when the payment ought to 
have been made, to enable the municipality to 
exercise the large and unu!*ual powers conferred 
on them by the section referred to ? The only 
time mentioned in the statute then in force was 
the 14th day of December, or such other day as 
the municipal council of the county may appoint, 
not later than the 1st day of May in the next 
year. Now here no other day than the 14th of 
December was appointed for the return of the 
rolls or the paying over of the money,-*and the 
power contained in the section to issue the war- 
rant was not exercised within twenty days of 
that time. 

The late Chief-Justice McLean, in Newberry 
V. Stephent, 16 U. C. R 78, referred to a similar 
provision in 16 Vic. ch. 182, and says, "There 
must, of course, be a certain time for the pay- 
ment over of moneys, and that time, as it ap- 
pears to me, is the 14th of December in each 
year, under the statute, unless the time is ex- 
tended by the county council, or authority given 
by the municipality interested to contiui^ the 
collection. When the time for collection was 
extended to the 1st of August, the time of pay- 
ment was fixed for that day, and the collector 
and his sureties might have been proceeded 
against for neglect in paying over the amount of 
the roll, or to account for the same as uncol- 
lected.** 

Tfaff extension of time first obtained had refer- 
ence to the taxes of 1864, and the county council 
authorized the collector to continue until the 1st 
of May, 1865, to levy and collect the rates and 
taxes for the year 1864. The practical effect of 
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this probably was to enlarge the time for paying 
oTer the money or returning the roll to that 
date, which they were authorised to do as the 
law then stood. 

The subsequent resolution of the township 
council, passed in 1866, aathorised the said 
Thomas Moore to continue the leTy and collec- 
tion of taxes so long as he should be recognized 
by the municipality of the township. Here no 
time is fixed within which he is to pay OTcr the 
money, ancf things continued in this state until 
the law under which they were then acting was 
repealed. 

At that time, then, the tirm when the payment 
ought to have been made was not fixed, unless 
it was the time named in the statute, and the 
twenty days within which the warrant ought to 
have issued had then long passed. 

Another question to be considered is, what do 
the words ** within twenty days after the time 
when the payment ought to ha?e been made," 
mean ? Are they to be interpreted literally, or 
is the true meatiing that the warrant is not to 
issue ufitll the expiration of the twenty days 
from the time ? 

If the latter be the true meaning, as I under- 
stand was urged on behalf of t)ie defendant on 
the argument, then if the collector can only pro- 
perly be cunsidered to have been in default after 
the money was demanded from him on behalf of 
the council, which was on the second day of 
April, then twenty days did not elapse before the 
issuing of the warrant, >and in that view it would 
be void. 

I do not, howcTer, feel inclined to put that 
interpretation on the section. I think the safest 
rule to lay down, and the one more in accordance 
with the true meaning of the statute and the 
general doctrine as to the riew taken of extraor- 
dinary and unusual remedies given to enforce the 
collection of money, is to hold the parties to the 
strict letter of the law on the subject. 

I think this may be carried out by deciding that 
when the time of returning the roll and paying 
over the money is fixed within the period allowed 
by law, and the collector neglects or refuses to 
pay oyer the money by that time, that the trea- 
surer of the corporation may within twenty days 
from that time issue his warrant to collect the 
amount from the collector and his sureties ; but 
if that is not done within such time, and the 
municipality authorizes the collector to continue 
the collection of the unpaid taxes, though it does 
not alter or affect the duty of the collector to 
return his roll, or invalidate or otherwise affect 
the liability of the collector or his sureties, yet 
the usual legal remedies must be resorted to to 
enforce those liabilities. 

The whole scheme of the assessment law is 
based on the prompt collection and paying oyer 
of the taxes ; and when these taxes were imposed, 
the Legislature considered the inconyeulence 
resulting from a delny in the return of the assess- 
ment rolls so great, that they would only allow 
the time fixed in the Act for the final return to be 
extended by the county council, and that body 
also allowed the collector to go on collecting 
after those dates. 

The Act of 1866 only allowed the ttee of 
returning the roll to be extended to the 1st of 
April, instead of the 1st of May, as in the former 
Act ; and by the same Act, sec. 116, the treasurer 
of the local municipality was bound to furnish a 



statement of the arrears of taxes and school 
rates, &c-, on the roll to the county treasurer 
within fourteen days after the day appointed for 
the return and final settlement of the collector's 
roll, as in the Consolidated Statute ; but the fur- 
ther words were added, ** and before the eighth 
day of April in every year." At the end of the 
section it was further provided, and not in the 
former Act, that the county treasurer should not 
be bound to receive ahy|such statement after the 
eighth day of April in each year. 

Suppose the county council had authorized 
some person other than the collector to continuo 
the levy and collection of the unpaid taxes, could 
the municipality not proceed to enforce its 
remedy against the collector and his sureties by 
issuing the warrant against them within twenty 
days from the time he ought to have paid over 
the money ? I should think they could. If so, 
why not against them when they had authorized 
the collector to continue to collect the unpaid 
taxes; and if they could, and the twenty days 
elapsed before the issue of the warrant, I think 
they could not do so afterwards, and particularly 
after the statute under which all the prior pro- 
ceedings had been had was repealed, and when it 
did not appear that Moore held the office of col- 
lector of taxes for the township. 

It is not necessary, in the view we take of the 
matter, to decide how far the repeal of the Con- 
solidated Statute, with the saving of rights under 
it contained in the repealing Act, affects the 
right to issue the warrant Uuder which the land 
was sold. If it were necessary to decide that 
question, I should desire further time for consi- 
deration and reflection. 

It certainly seems to me that the great delay 
which took place in compelling this collector to 
return the rolls or pay over the money he had 
collected, should have suggested to the munici- 
pality, under the peculiar wording of the statute, 
the propriety of pursuing the ordinary remedy, 
by action against the collector and his sureties, 
rather than the extraordinary one of issuing the 
warrant. 

It will be observed that under the Consolidated 
Statute, whilst the county council could enlarge 
the time for returning the rolls, and could autho- 
rize the collector to continue the collection of the 
unpaid taxes, it was the townuhip municipality 
that could issue the warrant against the collector 
and his sureties for not paying over the money 
within twenty days after the time when the pay- 
ment ought to have been made When that was 
the law, how was the township municipality to 
know the time the collector ought to pay over the 
money, unless it was that fixed by the county 
council within the time prescribed by the otatute ? 

On the whole, I think the verdict should be 
entered for the plaintiff. 

Wilson, J. — The collector should have returned 
the rolls for 1864 and 1865 by the 14th December 
of these respective years, or by some d»y nut 
later than the let May thereafter, as the county 
council might appoint. 

The county council did for the roll of 1864 
give time for the levy and the collection of the 
taxes till the let May, 1865. And the county 
council did afterwards, for the rolls of both 1864 
and 1865, give time for the levy and collection of 
the taxes ** so long as he (the collector) should 
be recognized by the township " 

Notwithstanding the return of the roll, by 
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sec. 103, as amended by 27 Vio. cap. 19, sec. 12, 
is to be not later than the Ist May, yet, by sec- 
tion 104, the county conncii may by resolution 
authorize the collector or any person in bis stead 
to continue the levy and collection of the unpaid 
taxes, in the manner and with the powers pro- 
vided by law for the general levy and collection 
of taxes. But this shall not in any manner iu- 
yalidate or otherwise affect the liability of the 
collector or his pureties, nor shall alter or affect 
the duty of the collector to. return his roll. 

Whether this levy and collection after the 14th 
Decembfr or the Ist May can be effectively made 
without the possession of the roll by the person 
who is empowered to collect, may be questioned. 
But whether it can be made or not without tho 
roll, it does not appear to roe it would be illegal 
if the council left the roll still with the collector, 
to finish his work after tho 14th of December or 
the Ist of May, when he was merely empowered 
to continue his levy, and had not the time ex- 
tended for returning the roll. 

If the return be not made by either of these 
days, the collector and his sureties are guilty of 
a default, and are to be still an.swerable for that 
default, notwithstanding the resolution of the 
council authorizing the levy being continued. 

The Inst extension of time for the continuation 
of tho levies was, I think, a general extension so 
long as the township recognized the collector. 

The powers for extending the time for return 
of the roll, or for continuing the levy, were by 
the Act of 1866 transferred from the county to 
the township council. 

The town»hip conncii, then, under the Act of 
1866, by resolution of the 5th of March, 1867, 
aatborized the treasurer of the township to 
notify him that if the rolle for 1864 and 1865 
were not diily i*eturned by the 11th March, the 
Council would take immediace steps to enforce 
the return, and to demand the rolls from him on 
tho 1 2th of March, if Moore should not have 
returned them. 

Mooie returned the rolls under the resolution 
of the 5lh March, but not verified. Large defal- 
cations were found against him on examination 
of his rolls. 

By township resolution of April, 1867. setting 
ont these defalcations, and that the collector had 
failed to retutn the rolls, with pchedules, &c., it 
was directed that it be an inntruction to the trea- 
surer to demand the immediate custody of the 
said rolls, and of all moneys received by the col- 
lector and not paid over, and to report to the 
council. 

And on the 2nd April the treasurer demanded 
the taxes collected and not paid over from the 
collector. 

On the 12th March a demand was -made for the 
rolls by the treasurer, and the collector returned 
the rolls either before or on or after demand 
upon him 

On the 2Ld April the treasurer demanded pay- 
ment from the collector of the unpaid money 
collected. The money was not paid. 

After the long delay permitted by the county 
council without taking proceedings against th« 
collectors, it would seem only proper, before 
enforcing by so summary a process the payment 
of the arrears as section 182 of the Act of 1866 
gave to the township, that the council should 
make a demand upon the collector — who may 
liave believed be was duly employed to continue 



the collections, even although he may not have 
been formally employed by resolution to do so — 
to pay over the amount he had collected, before 
issuing a warrant against all the property of the 
collector and his sureties. 

Without such a demand, and a refusal or neg- 
lect to pay, it mny be contended, as no specific 
day had been fixed for the payment of the collec- 
tion by the last general extension of time, that 
summary process cannot be legally issued. 

It is provided by 29-30 Vic. ch. 5.^. sec. 182, 
that if a collector refuses or neglects to p^y the 
proper treasurer the sums contained in his roll, 
the treasurer shall ** within twenty days after 
the time when the payment ought to have been 
made*' issue a Wiirrant. 

Here, no precibo day being fixed for payir.g 
over the collections, a demand was reqiiired to be 
made on him to pay over before he could be con- 
sidered as in default. 

The demand on the 2nd April fixed the time 
for payment. For the first time properly u'ider 
the two rolls the collector made default in pay- 
ment, according to the extended time. 

On the 6th of April, 1867, the wnrrant to sell 
the goods and lands of the collector and his 
sureties, for defalcations under both rolls, issued, 
and was delivered to the sheriff. 

The Statute says, '* The treasurer hhall, within 
twenty days after the time when the payment 
ought to have been made, issue a warrant.*' It 
issued within twenty days after the demand on the 
2nd of April. Is that the time when the pay- 
ment ought to have been made? 

I think the* party would be entitled to a 
reasonable time after the demand within which 
to pay. Pevhaps three days would be a reason- 
able time. If so, the warrant on the 6th of 
April, 1867, is all right, if the warrant is to bo 
issued not later than twenty days from the time 
of default. 

But does the statute mean that the warrant is 
to issue only within the twenty days? If so, 
this warrant may issue the very day after the 
payment should have been made, and cannot 
Issue after these twenty days have expired. Or 
does it mean that the warrant shall not be issued 
for twenty da3's after the default was made? 

In Rex V. Ireland^ 3 T. R. 512, the wotds on 
which the question arose were as .follows : ** that 
the prosecutor, for the -recovery of such costs, 
shall, within ten days after demand made of the 
defendant, and refusal of payment, have an 
attachment granted against the defendant." 
Only eiffht days had elapsed since the demand. 

The Court said, *• Though' ttie words of the 
Statute were * within ten days,' they had always 
been understood toucan that the ten days mui;t 
elapse before the attachment could be granted ; 
otherwise, instead of the indulgence of the ten 
days supposed to be offered by the Legislature, 
the party would be liable to an attachmeitt 
immediately after a demand and refusal." And 
they refused the motion for ao attachment. 

*' Upon " may mean before^ or simultaneously 
with, or after, as reason and good sense require 
the interpretation with reference to the context 
and the subject matter of the enactment : Per 
Tindal, C J., in Regina v. Humphrey ^ in Error, 
10 A. & E. 370. 

It is said, that if a new trial be granted upon 
payment of costs, that means on condition of 
paying the costs. 
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So As to the payment of a sam upon coayiction 
of the offender : Ibid 846. 362. 

So aUo as to amending on payment of costs: 
Levu y Drew, 6 D. <k L. 307. 

Paynter y. James, L R 2 C P. 348, is to the 
same effect. Payment on right delivery of the 
cargo means the payment to be c<mcurrent with 
the delivery, an 1 not after the delirery. 

In O'Meara ▼. FMy, Ir. L R » 4 Com Law 
116, it was held thtr, the words of the C L. P. 
Act, judgment mi{;ht be marked and execatioD 
isAUfcd '' on the fifth diy iu term after such yer- 
dict, whichpTer shall first happen," meant that 
*' within fourteen days" should be construed 
upon the expiration of fourteen days. 

Whiteside, C J., adopting the languige of 
Parke, B, in Young t. [liggon, 8 Dowl. 217, 
** Reduce the question to the case of a single day, 
and then see what hardships and injustice must 
ensue," said, *' So 1 Map here " 

I am of opinion the collector bad until the 2nd 
of April, 1807, within which to pay, the demand 
on that day determining his right to any further 
day, and upon the authorities the warrant by 
way of execution, wiiich issued on the 6th of 
April, having issued before the twenty days after 
default to pay had elapsed, was improperly 
because prematurely issued. 

MoBKisoN, J., coucurred with Wilson, J. 

Judgment for plaintiff. 



COMMON LAW CHAMBERS. 



Reoina v. McNanbt. 

Con. Stat. U. C. cap. 76—99-30 Vic. cap. i^— Apprentice- 
Execution of contract — Amendment of 
return to certiorari. 

Upon an application uuder 29-30 Vic. cap. 46, for the dis- 
charge of a prisoner, committed under the Apprentices' 
and Minors' Act for disobedience to his masters, on the 
ground, inter alia, that the indenture of apprenticeship 
was not a binding contract, it having been executed by 
one only of tlie employers, in the name of the firm. 

Held, that the indenture must be considered to be suffici- 
ently executed, as it was binding at all events upon the 
apprentice aad the partner who had signed it, and there 
was nothing to sliow that his co-partners had not been 
present and as.spnted to the execution. 

Held, also, tliat where a ceHiorari simply requires a return 
of the evidence, the magistrate need not return the con- 
viction or a copy of it. 

Semble: If material evidence is unintentionally omitted 
from such a return, an amendment may be allowed for 
the purpose of obtaining such omitted evidence, but 
enly with the concurrence of the parties and of the wit- 
ness by whom the deposition was signed in the correct- 
ness of the additions. 

[Chambers.-July 27, 1871.— Wilson, J.] 

O'Donohoe obtained a writ of habeas corpus to 
bring up the body of one Owen McNaney, who 
bad been committed to the common gaol of the 
county of York under the provibions of the 
Apprentices* and Minors' ^pt, Con. 8tat. U. C. 
cap. 76, sec. 10, for disobedience to the orders of 
Messrs. Beard Bros., bis masters; and also a 
writ of certiorari, directed to Alexander MacNabb, 
police magistrate for the city of Toronto, to send 
up the evidence had before him, and upon which 
the warrant of commitment bad been founded. 

Both writs having been returned, on the 26th 
July last, O^D'-nohoe moved for the discharge of 
the prisoner, under 29-30 Vic. cap. 45, on the 
grounds : 

1. That there was no legal contract of service, 
as the indenture of apprenticeship was not 
signed by the prosecutors, and was therefore 



bad for want of mutuality: Lees v. WhUcomb, 
5 Bing 34. 

2. That tne contract, being signed by the em- 
ployers under the name of ** Beard Brothers," 
could not be properly executed by one partner 
alone without the production of a written aatbo- 
rity uuder seal from the remaining partners: 
Addison on Contracts {M. 1869), 1052; Gould 
el al ▼. Barnes^ 8 Taunt. 505. 

3. That evfen if the contract bad once been 
binding, it was terminated by the change in or 
dissolution of the partnership which had takeo 
place since its execution : Brook v. Dawson^ 20 
L. T. N. 8 611. 

4. How and in what particulars the apprentice 
iiisobeyed the orders of his employers, must be 
stated: Paley on Convictions, 210; Colbomet. 
Slockdals, Str. 493. 

6. That the commitment was bad, as no coo* 
viction appeared to have been made : Reg. t. 
Rhodes, 4 T. R. 220 ; 32-33 Vic cap. 31, sec. 42. 

M. 0. Cameron. Q. C, for the Crown, opposed 
the discharge of the prisoner, on the grouoda: 

I . That the certiorari did not require a retarn 
of the conviction, and therefore the fifth objec- 
tion must fail. 

2 That there was no return of any evidence 
showing a dissolution or change of partnersbip, 
if any had taken place. 

8. That there was a valid execution of tbe 
indenture of apprenticeship by the member of 
the firm who had actually signed it, and there- 
fore a binding eontract existed between the 
parties. 

He referred to BaU v. Dunsterville 4 T R. 313; 
and Bowkcr v. Burdekin, 11 M. & W. 128. 

Adam Wilson, J. — As to the evidence which 
it is said was given of the change iu or dis^^olu- 
tion of the firm of employers after the making 
of the articles of apprenticeship in question, I 
cannot of course act upon it, as if it had in truth 
been given before the police magistrate, becanse 
no such evidence has been returned by him, anil 
there is no affidavit before myself stating that 
such evidence was given. It may probably have 
been given in fact before the police magistrate, 
and he may have omitted to note it, either onin- 
tentionally or bocause he m ly have thought it at 
the time to have no particular bearing on the 
case If the evidence were given, but not noted, 
X think the magistrate might be allowed to amend 
his return by setting it out as a part of the 
written evidence, if he remembered what it was, 
and if both parties concurred in the correctness 
of the addition. I am not quite clear that the 
magistrate can amend the notes from his owa 
recollection after the evidence has been returned, 
but I am disposed to think be might be allowed 
to do so. It could be done only with the concur- 
rence of the witness, if be had signed the depo- 
sition. 

If the magistrate did not truly return the pro- 
ceedings, be would be liable for making ft 
false return. If he omitted to return some 
matter which he should have returned, I have do 
doubt he might be allowed to amend his retaro* 
Here he has returned truly all he intended and 
all be had it in his power to return ; and now it 
is suggested he might amend the evidence which 
he took by adding to it a fact which was deposed 
to, but which he did Hot note at the time. 1 
think, as I have said, that may be done. I °^ 
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not think the omitted evidence can be supplied 
by affidavit, thouffh an affidavit is allowable in 
some cases, to show what bns actually occurred 
before the magistrate : Re Thompson. 6 H. & N. 
193 ; The Queen v. Bolton, I Q B 66 ; Ex parte 
Baker, 3 Jur. N. S. 937, 

I'think the want of the conviction cannot be 
complained of, as the term? of the certiorari do 
not call for it. If the magistrate should have 
returned it, and had not done so, I should still 
allow him an opportunity of doing so ; for no 
doubt there is such a proceeding If he had 
already returned it to the clerk of the peace, he 
might show that fact, or he might transmit a 
copy of it instead, statinjr wliy he could not 
return the original: The King v. Eaton^ 2 Q B, 
285. 

This reduces the objections to the one relating 
to the mode of execution of the instrument of 
apprenticeship. The execution, though ip that 
informal manner, is sufficient if all the partners 
were present at the time and assented to its being 
80 executed : Ball ▼. Dunstcrville. 4 T. R. 313. 

In Bowker v. Burdekin, 11 M. & W. 128, it was 
held that the partner who executed an assign- 
ment of his goods and eifects. though it was 
intended that his co-partners should also have 
joined in it, and they were U'tmed in it, bad 
passed his own estate, although his partners had 
not signed it. , 

It has been argued "here that this instrnment 
is binding in that view upon the pirtner who 
actually signed it, even if it be not binding on 
bis copartners, and so there is a valid contract 
with that partner. That partner, I presume, is 
bound ; but whether the contract produced is 
therefore valid, is another question. 

The case referrtid to shows the 'individual 
share of the partner would pass, so long as he 
delivered the deed as complete on his part, and 
not as an escrow. In this case the apprentice 
bargains for the partnership responsibility to 
him, and he has not got it unless all the partners 
were present and nssente \ to the execution by 
their co-partner. The infant cannot therefore 
sue them, though ha may sue the partner who 
executed the deed. 

In some cases the question has been, whether 
a person who has not executed the deed can Sue 
the one who has executed it. The rule seems to 
be that in leases, the lessor who has not exe* 
ciited, and who has not therefore conferred the 
estate on the other party contemplated and bar- 
gained for by him, cannot sue him for not 
repairing, or for non-payment of rent, or for any 
such cause, which assumes and is based upon an 
estate having been granted ; but with respect to 
other covenants in the lease, not depending on 
the interest in the land, the covenantee may sue 
the covenantor though the covenantee has not 
executed the deed, and although the covenant 
sued on is stated to have been entered into in 
consideration of the covenants which the other 
should have executed: Pitman v. Woodbury ^ 
3 Exch. 4; Morgan v. Pike, 14 C. B. 473. See 
also Millership v. Brooket, 5 H. & N. 797, where 
the same point ab to an apprentice was argued, 
but no judgment given on it. 

I am not prepared to say that this indenture, 
though it had not been executed by the employers 
at all, would not have been binding on the 
apprentice, although he could not have sued upon 
it. He might, however, have compelled the 



master to execute it on a proper case for relief 
made out: Brown v. Banks, 7 Jur. N. S. 1273. 
I cannot, therefore, give less effect to this inden- 
ture, which has been executed by one partner, 
and must therefore bind him, than if it had not 
been signed by any of the members. An agree- 
ment of this kind, if not beneficial to the infant, 
will not be binding on him : Beg. v. Lord, 12 
Q. B. 757. But this agreement is just as bene- 
ficial to him as it would be to a person of full age. 

It appears that notwithstanding this convio- 
tion, the pJirty may be prosecuted a second time 
under the same agreement, if any further cause 
of complaint ar.be ; jbut if the fact be, as has 
been stated, that the partnership in force at the 
time has been since dissolved, it may be of very 
little consequence to the prosecutors that the 
evidence on that point does not now appear on 
this return ; for it will be sure to be brought out 
and noted on any future occasion, if that should 
unhappily arise.* The case of Brooke v. Dawson^ 
20 L. T. N. S. 611, referred to by Mr. O'Donohoe 
on this point, I have not referred to, for the rea- 
son already given. 

On the only exception which I have been at 
liberty to consider, I think the application fails ; 
and that the prisoner must be remanded for the 
residue of his time of imprisonment. 



ENGLISH REPORTS. 



COURT OF PROBATE. 



(BeporUd by W. Leycesteb, Esq., Barrister-<U-Law.J 



Peat v. Peat. 

Administration — Personal estate insolvent — Grant to widow 
in preference to next of kin, who was also heir at law. 

The heir at law and next of kin of an intestate objected to 
the grant of admin istration being made to the widow, 
and on the ground that the personal estate was insolvent. 
The evidence of insolvency was not very conclusive either 
way, and the court declined to depart from the usual 
custom, and made the grant to the widow. 

[26 L. T. N. S., 108, May 9, 1871.1 

The intestate died possessed of both personal 
and real estate, and it was alleged on the part of 
the defendant that the debts and liabilities of the 
deceased exceeded the value of the personal estate, 
and that they could not be discharged without a 
sale of some portion of the real estate. The de- 
fendant's solicitor filed an affidavit in which he 
stated, *' I believe and my London agents inform 
me this will be the proper course, the real estate, 
or a portion of it, will have to be sold to discharge 
the debts." 

Inderwick, for the plaintiff, moved thatadminis- 
tration be granted to the widow. 

Dr. Swabey {Bayford with him), for the defen- 
dant, the heir*at-Iaw and next of kin, contended 
that in granting administration, the court should 
regard^the*ihterest. The personal estate is in- 
solvent, and the person most interested in its 
economical administration, is the heir at law, who 
is also next of kin. The court has the discretion 
to make a grant either to the widow or to the next 
of kin. It is true that the usual practice of the 
court has been to exercise its discretion in favour 
of the widow, but where the widow has no interest 
she must be passed over. They referred to 
Williams on Executors, vol. 1, pp. 402, 420, 6th 
' edit., and the cases cited there. 
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Inderwiek in reply. — Those oases only apply to 
wbere the widow has given op all interest, or has 
misconducted lierself. 

Lord Penzatsce- — There onght to be a yery 
strong case to justify the exclnsion of a widow 
from the admiuistration. The cases which have 
been cited apply only to the proposition that 
where a widow has by a deed of settlement, or 
any other legal method, virtually stripped h*crself 
Of all interest in the personal property of the 
husband, the court, by reason of her want of inte- 
rest, may pass her by to make a grant to the next 
of kin. The present case depends simply on a 
question of figures. It is stated on the one side 
that the estate is insolvent, but notwfthstandiug 
that, no very affirmative btatemeut to the contrary 
has been ma<fe on the other pide. It may still be 
otherwise, and it seeius to me that it would be 
difficult to dt'termiue- positively whether the estate 
is insolvent or not. The question therefore in the 
present case is whether the court, by acting on 
a presumption that the personal estate will turn 
out to be insolvent, and consequently that the 
real eytnte will be charged partly with the pay- 
ment of the debt.s should place the pUiotiff in the 
position of a widow who has voUintariiy and 
legally resigned all share she might have in her 
husband*^ personal estate. It seems to me that 
this would be going too far. I cannot be certain 
that there will be no surplus for her benefit. 
The defendant's attorney says there will be none, 
and his statement is partly confirmed by the 
letter of the plaintiff's attorney, in which, while 
writing on another i<uhjcct he asserts that ihe 
real estate or a portion of it will have to be sold 
to pay the deceased's debts But I do not see my 
way to an affirmative conclusion that the estate 
will be absolutely insolvent. There may be a 
surplus, and if eo the widow will be entitled to 
one half Under these circumstances, she is 
entitled to administration. The order may be 
made peremptory, so that if she does not take the 
grant within fourteen days, the nephew may claim 
it for himself. 



COHRESFOKDENCE. 

Fees to Counsel in Division Courts, 
To THE Editors of the Lo'cal Courts Gazette. 

Gentlemen, — Perhaps you will allow me to 
utter, through the columns of your paper, a 
few thoughts on what is styled **the poor 
man^s courts," viz., the Division Courts. 

The qtiestion occurs to me, Are they the 
poor man's courts ? They are supposed to be 
so constituted as to be more farourablo to the 
poor man's litigation than any other court. 
Now, this is the theoretical part Let us look 
at some of the workings of the practical part 
of the Division Court 

A., a poor man, works for B., a rich man : 
and in settling for the time A. has worked, B., 
either through a destre to overreach, or may 
be through a misunderstanding, will not allow 
A., as wages, within ten or twelve dollars of 



what A. thinks he is entitled to. They disa- 
gree ; and B. will not pay A. anything, unless 
A. accept what B. is willing to give him as 
payment in full. How is A. to get his wages ? 
The clerk of the Division Court expects his 
fees in advance. A. is unwilling to go to a 
lawyer, as he would have to pay him five dol- 
lars or may be ten dollars, none of which he 
can recover as costs in the cause. Or, if the 
clerk will advance the first costs for A., and 
he is too poor to fee a lawyer, which B. does, 
it is ten chances to one that B. beats A., and 
A. has to pay the costs of suit out of what he 
gets judgment for. There are many other 
cases in which the poor man may be engaged, 
as, if he have a claim for damages, goods sold, 
&c., in which his inability to fee a lawyer 
operates greatly to his disadvantage. 

Now, I think it would be far more to the 
interest of the poor man, and the public gene- 
rally, if a small tariff of costs were allowed 
the successful party in suits in Division Courts, 
where professional men are employed by such 
party. These costs, of course, should not be 
heavy ; say $1 counsel fee where the claim is 
less than $5, a $2 fee where the claim is less 
than $10, a $8 fee where the claim is less than 
$20, a $4 fee where the claim is less than $40, 
and a $5 fee in all cases over $^0 ; said fees to 
be increased in special cases by judge to a sum 
not exceeding $10. This would, I think, be a 
fair tarifif, and would very likely lessen the 
amount of litigation, as many delay paying for 
the simple reason that they have only costs of 
court to pay. 

I should like to have your opinion on this 
question. Do you not think there ought to 
be a Division Court scale of costs, and more 
especially since none but lawyers can now 
practice in Division Courts ? 

Hoping you will give an answer, and that 
others may be drawn in to discuss it. 

I remain yours truly, B. 



[We shall refer to this subject again. There 
may be and are some cogent reasons why fees 
to professional men should be taxed to suc- 
cessful suitors, but we cannot say that we 
agree altogether in the reasons or examples 
given above. The policy of the Division 
Court system would seem to be opposed to 
a change of the law in this respect, but at 
present we are not prepared to say that the 
change would not in many respects be bene- 
ficial. We see there is a Bill before the Legis- 
lature pointing the way our correspondent 
refers to, and for aught we know our corres- 
pondent may have spme correspondence with 
the framers of the Bill; but that proposed 
measure goes entirely too far, and in some 
respects is vicious in its tendendes. But we 
will discuss the matter more at lepgth here- 
after.— Eds. L. C.G.] 
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Prohibition against County Judge's decision in case of statute labour 60 

Prohibitory Liquor Law — Proceedings on repeal of 121 

Promise of- marriage — Action for breach of 71 

Promissory notes — See Bills and Notes. 

Proprietor of land — Negligence in burning brushwood, whereby neighbour injured 54 

Prosecutions and the Police 119 

Publication of comments on pending proceedings, a contempt of court 104 

Purchase under mistake — Payment for improvements 151 

Purchaser — Fraudulent concealment of marriage of vendor— Dower 70 

Quarter Sessions — Jurisdiction of, in cases of forgery , 113 

Quashing of by-law — See Municipal Law. 
Quo warranto — Proceedings on — 

Collusion between relator and defendant — Right of subsequent relator to attack 123 

Railway Act, The — Con. Stat. Canada, cap, 66... 24 

Railway Companies — 

Compensation for land tnlfpn for pwrpoi^q of , jig 
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Railway Companies— (Con/mtted). 

Ejectment against — Right to maintain — Con. 8tat. C. cap. 66 ». 24 

Contributory negligence of passengers 7, 25 

Responsibility at common law of— Limit by special contract 154 

Goyernment aid to, nnder sec. 3 of 84 Vic. cap. 2 (Ontario) 182 

Luggage — Liability of company as to — Contributory negligence of passengers 7, 151 

Negligence of — What constitutes ^nmfl /(trcw 24, 54, 184 

Where immediate act of God proximate cause 70 

Ratification by master of acts of servant 24 

Stoppage of train at other than proper place — Injury of passenger alighting 24 

"Residence" of, wherever ticket office established 54 

See Carriers. 

Ratification of forgery by party whose name was forged 85, 151 

Receipt and release under seal— Difference between 118 

Recognizance for certiorari — Irregularity of — Ground for quashing cerliorari 41 

Records Must be completed before execution on order for payment *• forthwith" 141 

Refusal to accept smaller quantity of goods in lieu of that ordered 23 

Registrars— Witness fees to Sl 

Registration — Priority of — Notice of prior conveyance 152 

Registry Offices — Multiplication of 3 

Regulation of market — By-laws for — See Municipal Law. 

Release under seal and receipt— Difference between 118 

Renewal of note — See Bills and Notes. 
Rent — Distress for— See Distress. 
Repute, Marriage hy—See Marriage. 

Residence ••• 182 

Resulting trust 70 

Returning officer at election. ..Indictment against — Duties of — ... 68 

Reviews : 

Scientific American 32 

Uarriion^e Common Law Procedure Act, 2nd ediiion 77 

La Revue Critique 95, 158 

BrougVs Election Law 144 

River — Municipalities divided by — Limit of 55 

Road- 
Allowance fur — Liability of timber licensees for trespass on 65 

Land taken for — Measure of compensation to owner 69 

Company — See Tolls. 

Sale of goods — Refusal to accept smaller quantity than ordered 23 

Meat, &o., in Market — By-laws for regulation of .-. 26 

Goodwill — "What is implied in 150 

Wheat — conversion into flour 183 

Sale of land for taxes — See Taxes. 

School section — 

By-law to divide — Want of seal — delay in moving to quash 103 

Quashing for want of notice 120 

Boundaries of, construction of by-law , 68 

School Trustees — 

Levy of rate by, on party exempted 12^ 

Mandamus on, to levy rate for debt due prior to alteration in section 104 

Set. fa. to repeal patent — Fiat of Attorney-General of Ontario necessary 71 

« 

Scotch law respecting marriage ^ 63 

Seal — See Corporation — Municipal Law. 
Seizure of sheep — See Sheep. 

Sklections — 

Humourous phases of the law ........ 421 

Committal of debtors 41 
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Sklsctions — (Continued), pagb. 

Marriage by repute v •« 63 

Wretched trustees 53 

Arrest by ofiKoer without warrant 83 

Practice in English County Courts 84 

The Ecclesiastical Courts ^ 9S 

The Election Bill and the profession 101 

Contracts impossible of performance 116 

Bights of unprofessional advocates , 117 

Benchers 117 

Liabilities of married women 118 

Difference between receipt and release under seal 118 

Prosecution and the police 119 

Item 120 

Negligence, Trespass, Landlord, Tenant .: 131 

Local Board — Liability for negligence..... 131 

The law of distress 146 

The election laws \ 163 

Swearing 162 

Local Courts and the bounds of their jurisdiction 178 

Notice of action 182 

Postal Cards 182 

Selling liquor on Sunday — Ground of quashing conviction for 108 

Separation — See Husband and Wife. 

Servant — See Master and Servant. 

Servient tenement'^What constitutes negligence in owner of— i9(}6 Negligence. 

Sessions of Peace — Jurisdiction in cases of perjury 17 

Sheep — Seizure of, illegal when other property on land 183 

Sheriff's Deed-^What constituted insufficient description in 151 

Shipping receipt 1 83 

Sovereign — Die impressed with resemblance of 151 

Statute labour — See Assessment. 

Statute of Frauds—- /See Frauds, Statute of. 

Stormont Election case 113 

Streets, defective — Liabilitv of City for— Defence to action '. 152 

Sunday — Sale of liquor on — See Liqaor. 

Travellers... Refreshment to — Evidence 25 

Superstitious uses — Charitable bequests to 132 

Swearing —Different modes of 145, 162 

Taxes — Sale of lands for— 

Powers of Chamberlain and High Bailiff in cities under Con. Stat. U. C. cap. 55. ..8, 10 

Unpatented lands sold for — Act respecting 88 

Payment of eight years' taxes by tax purchaser under sec. 1, 33 Vic. c. 28 69 

Tax sale in 1855— Objections to, before 38 Vic. cap. 23 69 

Arrears of— Arrears not to be levied on non-resident lands ; 120 

What will vitiate distress for ' 121 

Errors of, cured by 27 Vic. cap. 19, sec. 4 133 

On warrant on neglect of collector to pay over 185 

Telegram — Contract by — Liability for non-delivery of goods in accordance with 169 

Tender- 
Advertisement for — Necessity for notice as to acceptance of lowest or any tender.... 16 

No contract for sale to highest bidder in advertisement for sale by 23 

Demand of receipt on 122 

Of wrong goods 69 

Testamentary capacity— 5«« Testator. 

Testator—Existence of delusions such as would influence , 24 
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Timber licenses — 

Liability of, for trespass on road allowance '. 55 

Dower ont of, when cnt on land oat of which wife dowable ^. 132 

Title— Defect in — Waiver — Verbal agr^eoient for sale of mining lease 40 

Toll- 
Interpretation of^" leaving" a caiTiage in order to avoid 26 

Bight to collect within limits of town where road runs partially through the town... 55 

Conviction by Co-Magistrates for avoiding, when offence out of their Jnrisdiction 

under C. S. IT. C. cap. 49, sec. 95 ...% 67 

Exemption of parties going to Church from payment of 85 

Trade — Restraint of^-See Goodwill — Sale of. 

Travellers — Refreshments for — Burden of proof on informer where p irties not residents 25 

Treasurer, County — See Assessment — Principal and Surety. 

Trespass — 

Action for, for alleged wrongful distress... 121 

Action for, for seizure of sheep by landlord if tenant has other property 183 

Trustees — 

Doubts held by, as to title oi cestui que trust » 53 

Of school section — See School Trustees. 

Liability of Co-Trustees — Agents — Interest 183 

Turnpike road — See Toll. 

Unpatented lands sold for taxes — Act reepccting 38 

Unprofessional advocates in Division Courts .....81, 86 

Vagrant Act — 82-33 Vic. cap. 28 (Canada)— Quashing of conviction under 121 

Void instrument cannot be subsequently ratified 8-3 

Voluntary Conveyances Act of 1868 '....;.*.... 161 

Voluntary settlement — Set aside at suit of subsequent creditors * 23, 151 

Voting for by-law under 29-30 Vic. cap. 61 69 

Waiver — See Mining Lease. 

Warrant — Sale under — See Taxes. 

Warrant of County Treasurer — Sale of non-resident's property under, defective 65 

Arrest by officer without ^^ 

Of commitment — Mandamus against Justice 120 

Washington, Treaty of — Appointments under l^'^ 

Wheat — Conversion into flour 1°^ 

Wife — Authority to bind husbani— -Sec Husband and Wife. 

Right of, to custody of children — See Parent and Child. 
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Immoralities of * 

Construction of gift of «* all the rest" * ^^^ 

Construction of gift " for benefit of wife and children'* 139 

Construction of woids " dying without issue " • 1^0 

Construction of "all the rest," after devise of money and leasehold 151 

What will pass freehold estates in 1^1 

Capacity of testator subject to delusioija 24 

Witness fees to Registrars «,... •• • '•••• • ^^ 



